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STATUTORY ORDER OF REFERENCE
Freedom of Information and Protection of Privacy Act. 1987

Section 68

The Standing Committee on the Legislative
Assembly shall, within three years after
proclamation* of this Aa, undertake a
comprehensive review of the Act and shall,
within one year after beginning that review,
make recommendations to the Legislative
Assembly regarding amendments to this Act.
*The Freedom of Information and Protection
of Privacy Act, 1987, came into force on
January 1, 1988.
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INTRODUCTION
Committee Mandate and Hearings

Section 68 of the Freedom of Information and Protection of Privacy Act. 1987
(hereinafter "the Act") requires the Standing Committee on the Legislative
Assembly to conduct a comprehensive review of the Aa, and to make
recommendations to the Legislative Assembly regarding amendments to the Act.
The Act also provides that the comprehensive review be commenced within three
years of the Act coming into force, that is, by December 31, 1990, and that the
review be completed within one year.

The Committee held public meetings in Toronto from December, 1990 to
Oaober, 1991. Prior to the commencement of public hearings, the Committee
distributed, by direct mail, over 4,(XX) notices of hearings to selected government
institutions, non-govemmental organizations, researchers, academics and other
groups and individuals who have had experience with the Act. The notice of
hearings requested written and/or oral submissions be made to the Committee.

The first presentations to the Committee were from those branches of government
responsible for overseeing Ontario’s information and privacy scheme, namely the
Freedom of Information and Protection of Privacy Branch of Management Board
of Cabinet, and the Office of the Information and Privacy Commissioner. The
Committee then heard from the institutions, groups and individuals who responded
to the notice of hearings. The final submissions to the Committee were made by
the Chair of Management Board.

Following its public hearings, the Committee reviewed the evidence and
recommendations it had received, and drafted this report.
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History of the Act

The genesis of Ontario’s information and privacy scheme was the Commission on
Freedom of Information and Individual Privacy, appointed by the Progressive
Conservative government in 1977, with the support of both opposition parties.
The Commission, chaired by Dr. D. Carlton Williams, reported its findings and
recommendations in 1980 in the publication Public Government for Private People
(hereinafter "the Williams Commission").

Based on the report of the Williams Commission, legislation was introduced in
1984; however, the bill died with the transition to a new government in 1985.
The newly elected Liberal minority government introduced its own information
and privacy legislation. Bill 34, on July 12, 1985. A busy legislative agenda
during the first session of the thirty-third Parliament resulted in Bill 34 being re¬
introduced in the second session, on April 22, 1986. Bill 34 received third
reading on June 25, 1987, and Royal Assent on June 29, 1987. The Freedom of
Information and Protection of Privacy Act, 1987 came into effect on
January 1, 1988.

Description of the Act

The following description is intended to provide an overview of the Act. Specific
provisions are described in more detail in the sections of this report containing the
findings and recommendations of the Committee.

The purposes of the Act are stated in section 1 of the Act to be;

(a)

to provide a right of access to information
under the control of institutions in
accordance with the principles that,
(i)

information should be available to the
public.
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(ii)

(iii)

(b)

necessary exemptions from the right
of access should be limited and
specific, and
decisions on the disclosure of
government information should be
reviewed independently of
government; and

to protect the privacy of individuals with
respect to personal information about
themselves held by institutions and to
provide individuals with a right of access to
that information.

Under seaion 10 of the Act, every person has a right of access to records in the
custody or under the control of an "institution." In addition, section 47 gives
every individual a right of access to any personal information about the individual
contained in a personal information bank or otherwise in the custody or under the
control of an institution, as well as the right to request correction of that
information.

The term "institution" currently includes all ministries of the Ontario government,
and any agency, board, commission, corporation or other body designated as an
institution in the regulations to the Act.

A person’s right to access under the Act is subjea to a number of exemptions
which were deemed necessary to facilitate government decision-making and to
protect the inherent confidential nature of certain information.

For example,

records classified as Cabinet confidences and records relating to law enforcement
matters are generally not accessible under the Act.

However, the Act also includes two public interest override provisions, contained
in seaions 11 and 23, which provide that the principle of a right to access will, in
certain circumstances, override the exemptions. In addition, subsection 10(2) of
the Act imposes a duty on the head of an institution to sever and disclose non-
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exempt information from a record, where a request is made for a record which
contains both exempt and non-exempt information.

Responsibility for determining whether or not a record will be disclosed rests with
the head of an institution which has custody or control of a requested record. The
actual receiving and processing of access requests is handled by an employee of
the institution who has been designated as the institution’s Information and Privacy
Co-ordinator.

The general rule is that a head of an institution must render a decision on whether
or not to disclose a record within 30 days of receiving a request. Requesters who
believe that a record is being improperly withheld by an institution may appeal to
the Information and Privacy Commissioner for a review of the head’s decision.
The Commissioner, who is an independent officer of the Legislamre, is authorized
to investigate, mediate, and conduct inquiries with respect to the issues raised by
an appeal, and to make binding orders for the release of records held by
institutions. There is no provision in the Act for a further right of appeal.

The Chair of Management Board of Cabinet is the minister responsible for the
implementation of the Act.

PUBLIC AWARENESS

A high level of public awareness of its rights under an information and privacy
scheme is a key component in the successful operation of that scheme.

However, measuring public awareness is difficult. One way to make this
measurement is to look at the number of requests for information. Total requests
for information under Ontario’s information and privacy scheme increased
significantly between the first and second years of operation. In 1988, a total of
4,784 requests were made for access to general records and personal information.
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In 1989, this figure increased to 8,233. However, total requests declined in 1990
to 6,345.

Another way to measure public awareness is to look at the statistical breakdown of
the types of people who use the Act. During the first three years of operation of
the Act, over 53% of all requests for information were made by individuals in
their private capacity.

In its submission to the Committee, the Office of the Information and Privacy
Commissioner stated that it was encouraged by the number of requests that have
been made, but felt that "considerable work must still be done to increase public
awareness of the Act." Toward that end, the Commissioner’s Office has exercised
its public education mandate by devoting significant time and resources to
developing its educational outreach program. This program includes public and
municipal training programs, public addresses, and conferences. In addition, the
Commissioner’s Office has developed several brochures, a guide to the
Commissioner’s Office, a quarterly news letter, and an introductory video tape
that is available to all members of the public upon request.

For its part. Management Board has recently published a Directory of Records,
which lists the provincial ministries and agencies covered by the Act, what they
do, and the types of general records and personal information they have. The
Direaory is sent to every ministry and agency office, as well as public libraries
across the province. The Committee is aware that the federal government
publishes a similar guide with respect to its information and privacy scheme,
called InfoSource; however, unlike the Directory of Records, InfoSource is
available on a computer data base.

The Committee commends Management Board and the Office of the Information
and Privacy Commissioner for their ongoing efforts to increase the level of public
awareness of Ontario’s information and privacy scheme, and believes these efforts
should continue.
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The Committee, therefore, recommends:

1.

that Management Board and the Office of the Information and Privacy
Commissioner continue their efforts to educate the public about its rights
under the Aa. Consideration should be given to establishing a computer
data base for the Directory of Records published by Managemem Board.

COVERAGE OF THE ACT
Introduction

Subsection 2(1) of the Act defines an "institution" as a ministry of the government
of Ontario, and any agency, board, commission, corporation or any other body
designated as an institution in the regulations to the Act. The Act does not
establish any criteria for designating organizations as institutions.

The Legislative Assembly

Currently, the Legislative Assembly of Ontario, including the Office of the
Legislative Assembly, legislative committees, and the offices which are directly
accountable to the Assembly, such as the Office of the Chief Election Officer, is
not designated as an institution for the purposes of the Act. However, the Office
of the Legislative Assembly has adopted a voluntary code of access and privacy
for the administrative and support services of the Legislature.

The Committee heard from some wimesses who argued that, since one of the
purposes of the Act is to provide a right of access to information held by
government institutions, the operations of the Legislature should be covered by the
Act.

It was the view of the Williams Commission that information and privacy
legislation "should apply to those public institutions normally perceived by the
public to be a part of the institutional machinery of the Ontario government."
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However, it was also the view of the Commission that such legislation should not
be applicable to the legislative branch of government. The Commission reasoned
that coverage of the Legislature was unnecessary, since the Legislature already
operates in an environment of "openness and publicity." Debates in the Assembly
are conducted in public. Transcripts of those debates are made public, as are all
documents tabled in the Legislature. Therefore, the Commission recommended
that any information and privacy scheme should only apply to the administrative
and support services of the Legislature.

Extending coverage of the Act to the Legislative Assembly could significantly
alter the way in which the Legislature operates. For example, if access to the
records of House leaders’ meetings was permitted, the ability of the leaders to
reach agreement on House matters could be compromised. A further
consideration is that, if the Information and Privacy Commissioner was asked to
rule on the disclosure of political documents, the impartiality of the Commissioner
could be challenged.

The Committee agrees with the conclusion reached by the Williams Commission
that the operations of the Legislature are conducted in an open and public manner,
and that it is unnecessary to extend coverage of the Act to the Legislature.
Moreover, to extend coverage of the Act to include such matters as private
meetings of House leaders could adversely affect the way in which the House
operates.

However, the Committee also believes it would be appropriate at this time to
extend coverage of the Act, as originally recommended by the Williams
Commission, to include the administrative and support services of the Legislative
Assembly.

The Committee, therefore, recommends:

2.

that coverage of the Aa be extended to include the administrative and
support services of the Legislative Assembly.
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Agencies, Boards, Commissions and other Public Bodies

An agency is considered by Management Board to be a government agency if the
majority of an agency’s members are appointed by the government. Government
agencies are designated as either Schedule I, Schedule II or Schedule III agencies,
depending on the degree of government control and the nature of an agency’s
activity. Of these three types of agencies. Schedule III agencies are subject to the
least amount of government control.

The current policy of Management Board is that Schedule I and Schedule II
agencies are automatically designated as institutions for the purposes of the Act.
Schedule III agencies, with some exceptions, are also covered.

Organizations that do not have a majority of their members appointed by the
government are not scheduled and, therefore, are not designated as institutions
covered by the Act. The lone exception to this rule is the Fair Tax Commission,
which specifically requested that it be subject to the Act.

Thus, the current situation with respect to coverage of agencies by the Act raises
two questions. First, why are some Schedule III agencies covered by the Act and
some not? Second, should organizations that do not have the majority of their
members appointed by government be subject to the Act?

With respect to the first issue, there is no apparent reason why all Schedule III
agencies are not covered. If the rationale is that the government exercises less
control over those Schedule III agencies not covered by the Aa than the Schedule
III agencies that are covered, then there are some inconsistencies in the current
application of the Act. For example, at present, the Board of Trustees of the
Royal Ontario Museum consists of 21 members, 17 of whom are government
appointed. The Board is covered by the Act. However, the Ontario Educational
Communications Authority, consisting of 13 members, is not covered, even
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though all 13 members are government appointed. Thus, even though it could be
said that the government exercises greater control over the Ontario Educational
Communications Authority, as compared with the Royal Ontario Museum Board
of Trustees, it is the Board of Trustees that is subject to the Act.

There are also some inconsistencies within the current practice of extending
coverage to scheduled agencies, but not to non-scheduled agencies. For example,
as noted above, the Board of Trustees of the Royal Ontario Museum is subject to
the Act. However, the Board of Trustees of the Art Gallery of Ontario is not
subject to the Act, since the majority of its members are not government
appointed. Thus, even though the objects of both agencies are very similar in
nature, and both receive government funding, only one agency is covered by the
Aa.

The view of the Williams Commission on this issue was that:

... a public institution which is either wholly
financed from the provincial consolidated revenue
fund, or controlled by the government (whether
through ownership or through a power of
appointment), should be considered a governmental
institution for the purposes of our freedom of
information scheme.
Although this definition excludes some organizations
which receive extensive public financing, such as
hospitals and universities, we feel that it is
nonetheless appropriate to so restria the scope of
the proposed legislation. Neither hospitals nor
universities are commonly thought of as institutions
of government ....
The governing bodies of the self-regulating
professions and some of the producer-controlled
marketing boards, although set up for certain public
purposes, have been established in such a way as to
preclude them from being subject to the direct
control of the government. Again, we believe that
such organizations would not be commonly thought
of as governmental institutions.
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It is ^parent that the lack of any criteria in the Act, and the lack of a clearly
defined policy for designating agencies as institutions has resulted in a system
where some government agencies are covered by the Act and some are not. This
situation has created a perception that the coverage of the Act is somewhat
arbitrary. In addition, concern has been expressed about the fact that the
Lieutenant Governor in Council is able to add or remove institutions from the list
of institutions covered by the Act, simply by way of an amendment to the
regulations. In other words, the Lieutenant Governor in Council can expand or
limit coverage of the Act without prior legislative debate.

The Committee does not accept, for the purposes of the Act, the current
distinction between agencies to which the government appoints the majority of
members and those agencies to which the government appoints a minority of
members. In the view of the Committee, all agencies acting on behalf of a
Ministry of the Crown, regardless of how many members of an agency are
government appointed, should be accountable to the public under the Act.

Nor does the Committee accept the view that the Act should only apply to those
public institutions which are wholly financed from the provincial consolidated
revenue fund, or which are commonly perceived to be institutions of the
government. The Committee believes that the public has a right to follow public
money wherever it may flow, regardless of whether the recipient organizations
receive all or only a portion of their funding from the government, and regardless
of whether these organizations are commonly viewed as institutions of
government. Institutions receiving significant public funds, such as hospitals and
universities, should be accountable to the public for the use of those funds.

Therefore, the Committee recommends that the Act be amended to apply to all
"government agencies." "Government agencies" should be defined in the Act as
any agency to which the government appoints at least one member. This
definition would be consistent with the definition of government agency used in
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Robert McCaulay’s recent report prepared for Management Board entitled
Directions - Review of Ontario’s Regulatory Agencies.

In addition, the Committee recommends that coverage of the Act be extended to
include any organization which receives more than $50,000 annually in public
funding. While the Committee recognizes any such monetary limit will be
arbitrary, the Committee believes that $50,000 represents a reasonable lower end
for what constitutes significant public funding.

The Committee, therefore, recommends:

3.

that the Aa be extended to cover all "government agencies." "Government
agencies" should be defined in the Aa as any agency to which the
government appoints at least one member. The Aa should also be
extended to cover any organization which receives more than $50,000
annually in public funds.

Private Sector

The Act, as it stands, does not apply to any portion of the private sector.

In his submission to the Committee, Professor David Flaherty, a noted privacy
advocate, suggested that one of the key privacy issues facing the Committee was
the question of what to do about data protection in the provincially regulated
private seaor. In Professor Flaherty’s view, "Ontario increasingly risks becoming
a surveillance society," as long as the private sector in this province remains
unregulated in the area of data protection. Professor Flaherty, therefore,
suggested that the Committee seriously consider a recommendation to extend the
privacy protection provisions of the Act to the provincially-regulated private
sector, especially in such "privacy intensive" areas as consumer credit, insurance,
employment, mailing lists and direct marketing.

Another wimess appearing before the Committee supported Professor Flaherty’s
views, but went a step further in recommending that all private sector businesses
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should be required to adopt a privacy code of fair information practices. In
addition, the implementation and operation of these codes should be subject to
review by the Information and Privacy Commissioner.

The importance of this issue is high-lighted by the fact that, on June 29, 1984,
Canada formally adopted the Organization for Economic Co-operation and
Development’s Guidelines on the Protection of Privacy and Transborder Flows of
Personal Data. In adopting these guidelines, Canada accepted the obligation "to
encourage private sector corporations to develop and implement voluntary privacy
protection codes." According to Professor Flaherty, "concrete evidence of private
sector compliance, through the adoption of privacy codes, is remarkably absent."

The Committee was also advised that the European Community (EC) is currently
considering a draft directive which would require all EC members to establish
private sector privacy codes if they wish to participate in EC trade. In addition,
the draft directive provides that personal data can only be transferred by an EC
member country to a country outside the EC, if that non-member country has
established an adequate system of data protection within its private sector.
Otherwise, the transfer of information to a non-member country would be
restricted.

The effect of the EC directive on Ontario businesses, if the directive is adopted,
would be that subsidiary companies operating in Europe would have to comply
with the requirements of the directive when transmitting personal information to
their parent companies in Canada. Furthermore, Ontario companies seeking
personal data from trading partners, or other sources in the EC would also be
required to comply with the data protection standards established by the directive.

The Committee believes that the adoption of privacy codes by Ontario’s private
sector companies would greatly enhance the protection of individual privacy in this
province. Moreover, such action would be in the economic interests of Ontario

14
businesses, in light of Canada’s commitment to the OECD guidelines and the EC’s
proposed trade requirements.

However, since the Act was designed to apply to government institutions, rather
than private sector corporations, it would not be appropriate to recommend that
the Act be extended to the private sector. Rather, the private seaor should be
urged by the government to voluntarily adopt privacy protection codes. If
government regulation of the private sector is deemed necessary at a future date,
new legislation will be necessary.

The Committee, therefore, recommends:

4.

then the Ontario government encourage private seaor corporations to
develop and implement voluntary privacy protection codes.

EXEMPTIONS TO THE ACT
Introduction

Although one of the fundamental principles of the Aa is the public’s right of
access to government records, specific exemptions to this right were considered
necessary in order to expedite government decision-making, and to protect the
inherent confidential nature of certain governmental and non-govemmental
information. In fact, most information and privacy schemes around the world
recognize the need for exemptions and, indeed, the types of information excluded
from disclosure in these systems are very similar.

Ontario’s legislation contains eleven exemptions from the right of access.
Exemptions are either mandatory or discretionary, depending on the type of
information requested and its degree of sensitivity. The exemptions for Cabinet
records, third party information, and personal privacy are mandatory in that the
head of an institution must, in all cases, refuse a request to disclose information
falling within any of these three categories.
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The remaining exemptions for advice to government, law enforcement, relations
with other governments, defence, economic and other interests of Ontario,
solicitor-client privilege, danger to health and safety, and information soon to he
published, are discretionary in that the head of an institution is given discretion to
disclose information falling within any of these areas.

While the Act recognizes that these exemptions are necessary to protect certain
types of information, it also provides that they must be limited and specific in
order to ensure that the exemptions are not too broadly applied.

Other provisions in the Act related to the exemptions include subsection 10(2) of
the Act, which imposes a duty on the head of an institution, in cases where a
request is made for a record containing both exempt and non-exempt information,
to disclose as much non-exempt information as can be reasonably severed from
the record.

In addition, there are two public-interest override provisions. Section 11 requires
that, despite any of the exemptions, a record must be disclosed where there are
reasonable grounds to believe it would be in the public interest to do so and the
record reveals a grave environmental, health or safety hazard to the public.
Section 23 provides that the exemptions for advice to government, relations with
other governments, third party information, economic and other interests of
Ontario, danger to health and safety, and personal privacy do not apply where a
compelling public interest in the disclosure of a record clearly outweighs the
purpose of the exemption.

Cabinet Records

Subsection 12(1) of the Act establishes a mandatory exemption for records
containing "the substance of deliberations of an Executive Council or its
committees." Subsection 12(1) goes on to describe in detail the types of Cabinet
documents contemplated by the exemption.
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Subsection 12(2) then creates an exception to the exemption:

12(2) Despite subseaion (1), a head shall not refuse
under subsection (1) to disclose a record where,
(a)

the record is more than twenty years
old; or

(b)

the Executive Council for which, or
in respect of which, the record has
been prepared consents to access
being given.

It was stated in several submissions to the Committee that the Cabinet records
exemption should be narrowed. In this regard, Ken Rubin, an Ottawa researcher
who has extensive experience with the provincial and federal legislation, suggested
that the Cabinet records exemption is being applied in a "blanket fashion" so as to
exclude factual data submitted to the Cabinet.

One proposal made to the Committee was to make the Cabinet records exemption
a discretionary exemption. The Committee notes that the Parliamentary committee
which reviewed the federal scheme also recommended that a Cabinet records
exemption should be discretionary.

Another proposal was to reduce the 20 year exemption period for Cabinet records
to 10 years. Again, the federal review committee made a similar recommendation
in its report. That committee viewed the 20 year exemption in the federal
legislation as excessive, and recommended the exemption period be reduced to 15
years - the maximum duration of three Parliaments.

The rationale for the Cabinet records exemption was expressed by the Williams
Commission as follows:

... the deliberation and decision-making processes
of the Ontario Cabinet have traditionally been
shielded from public view, as they have been in all
other parliamentary jurisdiaions. There are a
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number of reasons for accommodating this tradition
in a freedom of information law by expressly
exempting certain kinds of Cabinet materials from
the general right of public access. First, the routine
disclosure of Cabinet deliberative materials would
bring an abrupt and, in our view, undesirable end to
the tradition of collective ministerial responsibility.
. . . The requirements that each member of Cabinet
assume personal responsibility for government
policy ensures that all members of the government
of the day can be held accountable to the public,
and encourages frank and vigorous exchanges of
views in Cabinet discussions. The tradition of
confidentiality of Cabinet discussions can also be
supported on the basis that it permits public officials
to provide the Cabinet with candid advice. Further,
there is an evident public interest in ensuring that
the decision-making processes of the Cabinet can be
conducted as expeditiously as possible.
The current wording of section 12 of the Act is based, to a large extent, on the
recommendations of the Williams Commission. However, section 12 establishes a
mandatory exemption, whereas the Commission recommended that there should be
a discretionary exemption for Cabinet records.

The Committee recognizes that the deliberations of Cabinet must continue to be
protected from disclosure in order to preserve the tradition of collective ministerial
responsibility, and to permit public officials to provide candid advice to Cabinet.

However, the Committee is concerned that the exemption is being applied too
broadly. In particular, the Committee believes that factual information submitted
by itself, or attached to policy documents submitted to Cabinet, should not be
automatically exempt from disclosure, simply because it has been submitted to
Cabinet for consideration. Factual materials should be made available for
disclosure in accordance with the principle of severability contained in subsection

10(2).

In order to ensure that the severability principle is applied, the Cabinet record
exemption should be discretionary, so that the head of an institution will not be
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tempted to automatically exclude from disclosure factual material, simply by virtue
of the fact it has been submitted to Cabinet.

With respect to the 20 year exemption period, the Committee thinks this is
excessive and should be reduced to 15 years - the maximum duration of 3
Legislatures.

The Committee, therefore, recommends:

5.

that the Cabinet records exemption be a discretionary exemption; and

6.

that section 12 be amended to make clear that records containing factual
materials submitted to Cabinet are subjea to the principle of severability;
and

7.

that the 20 year exemption period in subsection 12(2) be changed to
15 years.

A final issue with respect to this exemption concerns a proposal of the Information
and Privacy Commissioner to clarify subsection 12(2)(b). Subsection 12(2)(b)
provides an exception to the exemption if the Executive Council to which a record
relates consents to the record’s disclosure. Thus, one Executive Council cannot
consent to the release of a record relating to another Executive Council.

A problem arises when the Executive Council for which a record was prepared
cannot be consulted, due to the unavailability or death of one or more of its
members. In this situation, the exception to the Cabinet records exemption is not
workable.

The Commissioner’s Office recommended that subseaion 12(2)(b) be amended to
provide that, if a record concerns a previous Executive Council, the exception in
subsection 12(2)(b) does not apply, and any records relating to a previous
Executive Council will only be releasable once the 20 year period has expired.
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The Committee believes the proposed amendment will make the exception to the
Cabinet record exemption a workable provision.

The Committee, therefore, recommends:

8.

that subsection 12(2)(b) be amended to read:
12(2) Despite subsection (1), a head shall not refuse under subsection (1)
to disclose a record where,
(b)

the record was prepared for the present Executive Council
and the present Executive Council consents to access being
given.

Advice to Government

Under subsection 13(1) of the Act, records containing advice or recommendations
of a public servant, a consultant or anyone else employed by an institution, are
exempt from disclosure. Subsection 13(2) sets out specific examples of
information that would not be considered advice or recommendations for the
purposes of subsection 13(1).

The Committee is concerned that the extent of this exemption is not clear. The
purpose of the exemption is to deal with advice and recommendations made
between employees of an institution. Since it could be argued that lower level
public servants do not give advice and recommendations, the question arises as to
whether this exemption was intended to apply to all levels of the public service.
In addition, since section 13 does not stipulate that information must relate to a
specific policy or program, it is not clear whether the exemption was intended to
apply to general statements of opinion in addition to specific advice.

The Information and Privacy Commissioner has ruled that the exemption will be
applied on a case by case basis, and that the exemption will be applied only if
disclosure would inhibit the free flow of advice and recommendations within the
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deliberative process of government decision-making and policy making.
However, the Committee has doubts about the effect of the Commissioner’s
rulings, given that subsection 13(1), as worded, applies to all advice and
recommendations.

The Committee also believes that the exception to the exemption contained in
subseaion 13(3), which provides that a record containing advice to government
must be disclosed where the record is more than 20 years old, should be amended
to allow such records to be released when they are more than 15 years old.

Finally, the Committee would like to see a specific reference to polling
information in subsection 13(2). Although polling information would likely fall
within the meaning of factual information as stated in subsection 13(2)(a), the
Committee feels that the Act should clearly state that polling data will not be
exempt from disclosure under the advice to government exemption.

The Committee, therefore, recommends:

9.

that the advice to government exemption in section 13 be clarified to
specify whether the exemption applies to public servants ca any level of
government, and whether it applies to general statements of opinion in
addition to specific advice and recommendations; and

10.

that subsection 13(2) be amended to include a specific reference to polling
information: and

11.

that subsection 13(3) be amended to provide that records containing advice
to government shall be released where a record is more than 15 years old.

Law Enforcement

It was submitted by some wimesses that the law enforcement exemption contained
in section 14 should be narrowed. However, few details or reasons for this
proposal were offered.
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Law enforcement personnel appearing before the Committee expressed concerns
about the need to protect confidential informants and to ensure that information
can be easily transferred between law enforcement agencies. In addition, it was
argued that unrestricted access to law enforcement techniques could reduce their
effectiveness.

Other concerns in this area were noted by the Williams Commission:

. . . public access to investigative files would do
much to frustrate the condua of investigations, and
premature disclosures prior to trial would impair the
ability of the prosecution to effectively present its
case. Disclosure of the identity of witnesses before
trial, for example, might create a risk of coercion or
intimidation aimed at discouraging the wimesses
from testifying. The prospects of the accused for a
fair trial could also be impaired if prejudicial
publicity concerning the case against the accused
prior to the trial were facilitated by freedom of
information requests.
The general rationale for caution in providing access to law enforcement
information was expressed by the Williams Commission as follows:

... the effect of erring on the side of too much
disclosure in law enforcement matters may have
very severe consequences for affected individuals.
Based on the evidence received, the Committee has concluded that there is no
need for amendments to the law enforcement exemption at this time. The
Committee would simply like to note that this exemption involves important and
complex issues, and that it is the view of the Committee that any future
amendments to this exemption should be preceded by extensive consultation with
law enforcement agencies.
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Third Party Information

Section 17 of the Act states:

17(1) A head shall refuse to disclose a record that
reveals a trade secret or scientific, technical,
commercial, financial or labour relations
information, supplied in confidence implicitly or
explicitly, where the disclosure could reasonably be
expected to,
(a)

prejudice significantly the
competitive position or interfere
significantly with the contractual or
other negotiations of a person, group
of persons, or organization;

(b)

result in similar information no
longer being supplied to the
institution where it is in the public
interest that similar information
continue to be so supplied;

(c)

result in undue loss or gain to any
person, group, committee or
financial institution or agency; or

(d)

reveal information supplied to or the
report of a conciliation officer,
mediator, labour relations officer or
other person appointed to resolve a
labour relations dispute.

(2) A head shall refuse to disclose a record that
reveals information that was obtained on a tax
return or gathered for the purpose of determining
tax liability or collecting a tax.
(3) A head may disclose a record described in
subsection (1) or (2) if the person to whom the
information relates consents to the disclosure.
The purpose of section 17 is to protect financial, business and other private
commercial information ft’om disclosure on the grounds that disclosure of such
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information could adversely affect the commercial position of the party (the "third
party") to whom the information relates.

Several issues arise out of the third party exemption. First, subsection 17(1)
requires that, in order for third party information to be protected from disclosure,
the information must have been "supplied in confidence." This phrase is not
defined in the Act. Therefore, it is not clear whether a third party to whom
information relates, but who did not actually supply information to an institution,
is protected by this exemption. For example, it is not clear what the status would
be for records which relate to a third party’s interests, but which were created by
the institution.

In this regard, the Committee notes that subsection 20(l)(b) of the federal Access
to Information Act specifically states that in order for third party information to be
protected from disclosure, the information must be supplied by the third party.

The Committee believes subsection 17(1) should be clarified with respect to
whether the third party exemption applies to information affecting a third party’s
interests, but which information was not actually supplied by the third party to an
institution.

The Committee, therefore, recommends:

12.

that section 17 be amended to specify whether it applies only to
information that was actually supplied by a third party to an institution.

Confusion about the phrase "supplied in confidence" was also expressed by
representatives of the Workers’ Compensation Board. One of the responsibilities
of the Board is to ensure that employers who make contributions to the Accident
Fund are properly assessed, so as to maintain the integrity of the Fund. In this
regard, the Workers’ Compensation Act requires employers to submit to the Board
certain business information, including payroll statements, on an annual basis.
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These employers are concerned that the confidentiality of such information is
maintained and not released to competitors.

Although business information submitted by employers, such as payroll
statements, would likely fall within the meaning of financial information described
in subsection 17(1), it is not clear that such information would be protected from
disclosure. This uncertainty arises from the fact that the Information and Privacy
Commissioner has interpreted "supplied" in a narrow way, so as to exclude
information which is required by a statute to be provided by third parties to
institutions. In other words, the Commissioner’s interpretation of section 17 could
mean that business information supplied by employers to the Workers’
Compensation Board might not be protected from disclosure under section 17,
since this information is required to be supplied by a statute and, therefore, was
not "supplied in confidence." In the view of the Board and the employers it deals
with, disclosure of employer business information would not be in the public
interest.

The Canadian Manufacturers Association also raised concerns about several orders
of the Commissioner in which business information that had to be given to
institutions in accordance with the terms of an agreement was considered not to be
"supplied in confidence."

The Committee believes that the Act should protect financial information provided
to institutions, if it meets the criteria set out in section 17, regardless of whether
the information was provided by way of a negotiated agreement or under a
statutory obligation.

The Committee, therefore, recommends:

13.

that section 17 be amended to ensure that it applies to information
required by a statute or an agreement to be supplied by a third party to an
institution.
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Another issue with respect to the third party information exemption concerns the
wording of subsection 17(l)(a)^ which provides that third party information will
be protected from disclosure where the disclosure could reasonably be expected to
"prejudice significantly the competitive position or interfere significantly with the
contractual or other negotiations" of a person, group of persons, or an
organization.

The wording of subsection 17(l)(a) establishes an imprecise test for disclosure of
third party information. Whether or not disclosure would "prejudice significantly"
the competitive position of a business is often a question that can only be
answered in the long run, since many factors beyond the disclosure of information
will affect the competitive position of a commercial operation. Further, the
determination of whether prejudice is "significant" is very subjective.

The Committee notes that the equivalent provision in the federal Access to
Information Act, subsection 20(l)(c), does not refer to the consequences of
disclosure in terms of degree. Third party information is protected if there is a
reasonable expectation of material financial loss or prejudice to the competitive
position of a third party. There is no requirement that the loss or prejudice be
"significant."

The extent of the exemption in subsection 17(l)(c) is also uncertain, since it
employs the vague standard of "undue loss or gain" to determine whether or not
the exemption will apply.

In order to make the exemptions contained in subsections 17(l)(a) and 17(l)(c)
more workable, the Committee recommends consideration be given to removing
subjeaive wording such as "significant" and "undue loss or gain" from those
subsections.

* For further discussion of this issue, see: Grant Huscroft, "The Freedom of Information
and Protection of Privacy Act: A Roadmap for Requesters", Advocates Quarterly 11:4 (July
1990): 436-492, at 469-470.
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The Committee, therefore, recommends:

14.

thax the subjective wording contained in subseaions 17(l)(a) and 17(l)(c)
be reviewed with a view to establishing a more workable test for the
disclosure of third party information.

Solicitor-Client Privilege

Section 19 of the Act states:

19. A head may refuse to disclose a record that is
subjea to solicitor-client privilege or that was
prepared by or for Crown counsel for use in giving
legal advice or in contemplation of or for use in
litigation.
Section 19 codifies the common law doctrine of solicitor-client privilege, which
protects from disclosure communications between a lawyer and his/her client.
The Information and Privacy Commissioner, in several orders, has interpreted
section 19 to mean that all communications of a confidential nature between a
client and a legal adviser, directly related to the seeking, formulating or giving of
legal advice, as well as all papers and materials created or obtained specifically
for the lawyer’s brief for litigation, will be protected from disclosure.

It should be noted that section 19 goes a step further than the common law
doctrine of solicitor-client privilege in that it protects records "prepared by or for
Crown counsel for use in giving legal advice ..." In other words, section 19
exempts records that were prepared by someone other than the solicitor, as long as
they were prepared for the solicitor for use in giving legal advice. The common
law only proteaed such records if they were prepared for use in litigation.

Thus, under section 19, all records directly related to the giving of legal advice
are protected from disclosure, whether or not litigation is contemplated. The
Williams Commission favoured a narrower solicitor-client exemption.
Specifically, the Commission recommended an exemption in the following terms:
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•

A document is an exempt document if it is of such a nature that it would
be privileged from production in pending or likely legal proceedings to
which a provincial governmental institution is or may be a party, on the
ground of legal professional privilege.

•

A document of the kind referred to (above) is not an exempt document if it
is used by governmental institutions as a source of "internal law," that is
to say, as a source of guidance or policy for the making of decisions
concerning individuals.

The effect of the Williams Commission’s recommendation would be to protect
from disclosure only those documents that relate to pending or likely litigation
involving a government institution. Legal opinions that act only as a source of
guidance or policy for the making of decisions by an institution would not be
protected by the exemption. Thus, the exemption proposed by the Commission
would be narrower than the current section 19 exemption in that the Commission’s
proposal would only exempt documents pertaining to pending or likely litigation
involving an institution, whereas section 19 applies to both litigation and non¬
litigation documents. Further, the Commission’s proposed exemption would not
apply to factual materials prepared for use in litigation once the litigation has been
completed.

The Committee is concerned that the existing solicitor-client exemption is being
^plied to exclude from disclosure the day-to-day decision-making of government
institutions. In the view of the Committee, this exemption should only apply
where disclosure of a record would pose a real threat to the confidential
relationship between a government institution and its solicitor. Accordingly, the
Committee favours the adoption of a solicitor-client exemption which would only
apply in circumstances of pending or likely litigation.

The Committee, therefore, recommends:

15.

that section 19 be amended to make clear that the solicitor-client privilege
exemption will only apply in circumstances of pending or likely litigation
involving a government institution.
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A final issue concerning section 19 is the use of the term "crown counsel." The
use of this term creates uncertainty as to whether "crown counsel" includes any
legal adviser retained by an institution, or refers only to an employee of an
institution holding the specific position of "crown counsel."

In this regard, the Commissioner has interpreted "crown counsel" to include any
legal adviser retained by an institution. It should also be noted that the equivalent
provision in the Municipal Freedom of Information and Protection of Privacy Act.
1989 provides that the exemption applies to the solicitor-client relationship existing
between an institution and "counsel employed or retained by an institution."

The Committee, therefore, recommends that section 19 of the Act be amended to
reflect the decision of the Information and Privacy Commissioner, and the
equivalent provision in the municipal legislation.

The Committee, therefore, recommends:

16.

that section 19 be amended to make clear that the solicitor-client
exemption applies in respea of counsel employed or retained by an
institution.

Personal Privacy
Introduction

Subsection 21(1) provides that the head of an institution must refuse a request to
disclose personal information to any person other than the person to whom the
information relates, except in the circumstances listed in subsections 21(l)(a)-(f).

Subsection 21(l)(f) allows the disclosure of personal information if disclosure
would "not constitute an unjustified invasion of personal privacy." The criteria to
be applied in determining N^diat constitutes an unjustified invasion of personal
privacy are listed in subsection 21(2). Subsection 21(3) sets out the circumstances
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in which there is a presumed invasion of privacy, and subsection 21(4) lists those
circumstances which would not constitute an unjustified invasion of privacy.

Finally, subsection 21(5) permits the head of an institution to refuse to confirm or
deny the existence of a record if disclosure of the existence or non-existence of a
record would constitute an unjustified invasion of personal privacy.

It should be noted that the exemption contained in section 21 relates to the
disclosure of personal information when a request is made for such information by
someone other than the person to whom the information relates. This situation
should be distinguished from the provisions in section 42 governing the disclosure
of personal information by an institution in the ordinary course of its business, as
well as the provisions in sections 47-49 governing the right of access of an
individual to personal information about him or herself held by an institution.

Unjustified Invasion of Personal Privacy

According to the Canadian Bar Association, some Information and Privacy Co¬
ordinators are applying the general exemption for personal information to all
requests for records containing such information, without making a determination
of whether disclosure would constitute an "unjustified invasion of personal
privacy", and without applying the severance principle to the information that
would identify the individual.

The Committee is concerned that, due to a lack of training, some Information and
Privacy Co-ordinators might be applying the exemption for personal information
in such a way as to exclude harmless records from disclosure. The Committee
feels this issue should be addressed by Management Board.

The Committee, therefore, recommends:

17.

that Management Board ensure that Information and Privacy Co-ordinators
are trained in the proper application of the personal privacy exemption.
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One commentator^ on the Act has argued that the phrase "not . . . unjustified", as
used in subsection 21(l)(f) is "awkward, double negative drafting . .
suggesting "a test which may fall short of the standard of positive justification."

It was also argued by the same commentator that the criteria set out under
subsection 21(2) to be applied in determining what constitutes an unjustified
invasion of personal privacy are too long and vague. Moreover, the relative
weight to be given each criterion is not established, and no explanation is given as
to how they interaa. The commentator concluded that the effect of subsection
21(2) is that criteria "may be applied in such a way as to afford varying
individual privacy rights, depending upon the individual circumstances", rendering
"predictions as to the disclosure of personal information hazardous at best."

Several wimesses complained that the wording of the Aa is vague and convoluted.
Section 21 appears to be particularly troublesome in this respect. The Committee
believes consideration should be given to clarifying the personal privacy
exemption, and, in particular, the test for disclosure established by subsection
21(l)(f).

The Committee, therefore, recommends;

18.

that consideration be given to re-drafting section 21 to make it less
convoluted and more easily understood by users of the Aa. Particular
attention should be focused on the wording establishing the test for
disclosure under subsection 21(l)(f).

^ See: Grant Huscroft "The Freedom of Information and Protection of Privacy Act:
Roadmap for Requesters", Advocates Quarterly 11:4 (July 1990): 436-492, at 462^63.
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Mailing Lists

Subsection 21(3) sets out the circumstances in which disclosure of personal
information is presumed to constitute an "unjustified invasion of personal
privacy." At present, there is no specific reference in subsection 21(3) to requests
for information for mailing list purposes.

According to the Office of the Information and Privacy Commissioner, a strict
interpretation of the Act could allow institutions to release information containing
individual names and addresses, or lists of names and addresses that have been
compiled by an institution for administrative purposes. In the view of the
Commissioner’s Office, release of such information without an individual’s
consent raises serious privacy concerns. These concerns relate to the interest
everyone has in controlling information about him or herself which is held by
others. The Commissioner’s Office referred to a 1972 report of the Canadian
Task Force on Privacy and Computers in which privacy in the information context
was described in the following terms:

This notion of privacy derives from the assumption
that all information about a person is in a
fundamental way his own, for him to communicate
or retain for himself as he sees fit . . . Competing
social values may require that an individual disclose
certain information to particular authorities under
certain circumstances (e.g., census information).
He may decide to make it available in order to
obtain certain benefits. He may also share it quite
willingly with his intimates. Nevertheless, he has a
basic and continuing interest in what happens to this
information, and in controlling access to it.
The Commissioner’s Office, therefore, recommended that a new paragraph be
added to subsection 21(3) which would prohibit disclosure by an institution of the
names, addresses and telephone numbers of individuals, if such information is
requested for mailing list purposes.
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The Committee believes that the proposal of the Commissioner’s Office has merit.
However, it was pointed out to the Committee that the proposal contains some
uncertainties. For example, since the Act does not require a requester of
information to state the purpose of his or her request, it will not always be
possible for an institution to know whether a request is being made for mailing
list purposes.

Another potential difficulty with the proposal is that it does not define "mailing
list purpose." Therefore, it is not clear whether a request for a list of names and
addresses for a non-commercial purpose, such as the organizing of a reunion,
would constitute a "mailing list purpose."

The Committee supports the principle underlying the proposal of the
Commissioner’s Office, but feels it needs some clarification.

The Committee, therefore, recommends:

19.

that section 21 be amended to include a provision for the protection from
disclosure of personal information, including an individual's name, address
and telephone number, when a request is made for such information for
mailing list purposes. This provision should address the question of how
such requests can be idemified and should clearly define ’’mailing list
purpose."

Information Soon to be Published

Section 22 of the Act establishes the following discretionary exemption:

22. A head may refuse to disclose a record where,
(a)

the record or the information contained in
the record has been published or is currently
available to the public; or

(b)

the head believes on reasonable grounds that
the record or the information contained in
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the record will be published by an institution
within ninety days after the request is made
or within such further period of time as may
be necessary for printing or translating the
material for the purpose of printing it.
The Office of the Information and Privacy Commissioner made two suggestions
for clarifying this exemption. The first suggestion relates to subsection 22(a).
The purpose of this part of the exemption was explained by the Commissioner in
Order No. 170:

... the purpose of the discretion conferred by
section 22(a) relates to questions of convenience.
Obviously, there is no other public interest to be
served by withholding disclosure of information
which is readily available elsewhere. Accordingly,
the discretion to disclose is conferred for the evident
purpose of enabling a head to avoid disclosure
where that process merely involves expending the
resources of the Ministry on the photocopying of
material which is otherwise readily and, from the
Ministry’s point of view, more conveniently
available to the requester in another form.
In the view of the Commissioner’s Office, subsection 22(a) is deficient in that it
does not specifically require the head of an institution relying on this exemption to
inform the requester of the specific location of the record containing the
information requested. In the absence of such a requirement, a requester will be
"sent on a fishing expedition to discern the location of the record or information
contained in the record." Thus, the purpose of the exemption is defeated if a
requester knows a record exists, but does not know where to find it.

It was pointed out to the Committee that the Commissioner has already held in a
number of orders that subsection 22(a) implies a duty on the part of the head of an
institution to inform a requester of the specific location of the record containing
the information requested. In addition, it was noted that several provinces impose
a similar duty in their information and privacy legislation.
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The Committee believes that, by codifying the implicit duty imposed by subsection
22(a) on the head of an institution, public accessibility to government information
would be enhanced. Such a requirement would not significantly inconvenience
institutions, since the record in question would be one which is in the custody or
control of the institution, and the institution is in the best position to advise the
requester as to where the record can be found.

The Committee, therefore, recommends:

20.

thax subsection 22(a) be amended as follows:
22. A head may refuse to disclose a record where,
(a)

the record or the information contained in the record has been
published or is curremly available to the public, and the head has
informed the requester of the specific location of the record or
information contained in the record: or

The second clarification proposed by the Commissioner’s Office concerns
subsection 22(b). It was suggested that there is some uncertainty when the head
of an institution has, in good faith, denied access to information on the basis of
subsection 22(b), and the record is in fact not published within 90 days or as
scheduled. In this situation, it is unclear whether the requester must make another
application for the same information. Moreover, it is not clear whether the
institution can continue to rely on the exemption.

The Commissioner’s Office, therefore, recommended that a new provision be
added which would require the head of an institution relying on subsection 22(b)
to give a requester written notice, in accordance with section 26, of the fact that a
record will not be published as scheduled. This proposal would not require the
requester to make another request for the same record, and gives the head of an
institution 30 days within which to advise a requester whether, in light of the
changed circumstances regarding publication, a record will be released.
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The Committee believes that the proposal of the Commissioner’s Office will
resolve the uncertainties arising out of the exemption in subsection 22(b).

The Committee, therefore, recommends;

21.

that the following subsection be added to section 22:
22(2) Where a head refuses to disclose a record or the information
contained in the record under clause (b) and subsequently learns that the
record will not be published as scheduled, the head shall immediately give
the person who made the request, written notice in accordance with
section 26.

Compelling Public Interest

Section 23 of the Act provides that an exemption from disclosure of a record
under sections 13, 15, 17, 18, 20 and 21 does not apply where a compelling
public interest in the disclosure of the record clearly outweighs the purpose of the
exemption. Both the head of an institution and the Information and Privacy
Commissioner can determine that disclosure would be in the public interest.

The "compelling public interest" override provision was criticised by some
wimesses for being too vague, and it was suggested that the circumstances
constituting a "compelling public interest" should be set out in the Act.

The Conunissioner expressed his concerns about the operation of section 23 in a
recent public address:

The public interest override, section 23 in our Act,
is a difficult section to apply, as it seems to place an
onus on the requester or appellant to demonstrate
the public interest in the record at issue. As an
alternative to this situation, perhaps government
should take into account that one of the basic
principles in the legislation is a presumed right of
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access on the part of the public to general
government records.
Institutions may well wish to consider this premise
when dealing with any request for access to records,
and exercise their discretion to apply any exemption
with this firmly in mind.
The attitude of government towards the rights of the
public regarding access to information is one of the
most critical elements in the success of any FOI
scheme.
One witness went a step further in recommending that Information and Privacy
Co-ordinators should be specifically obligated under the Act to consider section 23
when applying an exemption.

The Committee notes that there is nothing in the current Access Correction
Request form to alert a requester to the existence of the public interest override
provision in section 23.

In light of the concerns that have been expressed about the compelling public
interest override provision in section 23, the Committee recommends that the use
of this provision be reviewed. Particular attention should be focused on the
obligation to raise the issue of compelling public interest, as well as the obligation
to demonstrate the public interest in the record. In addition, an attempt should be
made to define the concept of compelling public interest.

The Committee, therefore, recommends:

22.

that the operation of section 23 be reviewed. In particular, the obligation
to raise the question of a compelling public interest, as well as the onus to
demonstrate the public interest in the record, should be clarified. The
possibility of defining "compelling public interest" should be considered.
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Other Exemption Issues
Time Limits on Exemptions

Currently, only the exemptions for Cabinet records and advice to government are
subject to time limits. That is, both of these exemptions do not apply to records
that are more than 20 years old. With respect to the remaining exemptions, the
Act does not stipulate that they must be applied for any prescribed period of time;
rather, a determination of the applicability of these exemptions will be made on a
case-by-case basis.

Several witnesses commented that, in the absence of time limits on exemptions,
records could be withheld by institutions long after any harm could reasonably be
expected to result from their disclosure.

In his submission to the Committee (discussed in more detail later in this report),
the Archivist of Ontario suggested that one of the flaws in the Act is that it does
not recognize the principle that sensitive information loses its sensitivity over time,
The Archivist proposed that all general records (i.e., records that do not contain
personal information) transferred to the Archivist should be made available to the
public 20 years after the creation of the record, and that all records containing
personal information should'be available 100 years after their creation.

Although the Archivist’s recommendations were made in the context of historical
research, the Committee believes a good case could be made for establishing time
restrictions for all exemptions with respect to records held by institutions other
than the Archives of Ontario. One argument in favour of time restrictions is that
they would be more consistent with the stated principle of the Act that any
exemptions to access be limited and specific. Moreover, since legislators
apparently felt that a 20 year limit was sufficient for even the most politically
sensitive government records (Cabinet records and advice to government), it could
be argued that a similar time restriction would be appropriate for records covered
by the other exemptions.
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The Conunittee supports the adoption of time limits as a measure of further
defining and narrowing the exemptions to the right to access. However, in
supporting this measure, the Committee recognizes that special consideration must
be given to personal information and law enforcement records that retain their
sensitivity over long periods of time.

The Committee, therefore, recommends:

23.

that the exemptions to the right to access be reviewed with a view to
establishing time limits for those exemptions which are currently not
subjea to time restrictions. Special consideration should be given to the
exemption for personal privacy, as well as to those law enforcement
records which retain their sensitivity over time.

Existence of a Record

Currently, only two exemptions (law enforcement and personal privacy) permit the
head of an institution to refuse to disclose whether a record exists. The reason for
such a provision is that, in some cases, the disclosure of a record’s existence
might be the information that needs protection.

The Canadian Bar Association submitted that the power^to refuse to disclose the
existence of a record should be included in all the exemption provisions of the
Act. It was argued that the rationale behind this power is no less valid for the
exemptions that currently do not have this provision. Moreover, it was pointed
out that the federal Access to Information Act gives the head of an institution the
power to refuse to disclose the existence of any record, and the federal
Information Commissioner has upheld the use of this provision on the grounds that
disclosure of the existence or non-existence of certain types of records would
defeat the purpose of an exemption.

However, the Committee notes that the Parliamentary committee which reviewed
the federal legislation was of the view that the power to refuse to disclose the
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existence of a record could only be justified in rare circumstances, and
recommended that its use be more restricted.

In the view of the Committee, giving institutions discretion to refuse to disclose
the existence of a record could lead to the unnecessary use of this power, and
could be perceived by the public as a measure that widens the scope of the current
exemptions. Accordingly, the Committee cannot support the Canadian Bar
Association’s proposal.

Commissioner’s Orders

Another issue raised by the Canadian Bar Association concerns the orders of the
Commissioner dealing with the application of exemptions. Specifically, concern
was expressed over the difficulty in interpreting the Act and advising clients due
to the "vagueness" of the Commissioner’s orders. While it was acknowledged
that the Commissioner must be careful not to describe in too much detail a record
under review, and must ensure the confidentiality of representations during the
course of an inquiry, it was suggested that there is room to provide a clearer
description of records under review by the Commissioner. Greater detail, it was
argued, is especially helpful when an order has been made, but the detailed
reasons for the order have not been released and a decision must be made by the
requester about an application for judicial review. In addition, more detail in the
Commissioner’s orders would help to develop a body of jurisprudence to interpret
the Act.

Without making a specific recommendation in this regard, the Committee urges
the Commissioner to provide, wherever possible, greater detail about records
under review and the application of exemptions to those records.
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ACCESS PROCEDURE
Initial Response Time

Under subsection 26(a) of the Act, institutions must give written notice to
requesters within 30 days of a request, stating whether the institution will release
all or part of the information requested. Institutions may extend this time limit for
a "reasonable" period of time where a request is for a large number of records or
where the institution needs to consult with a person outside the institution before
releasing a record.

The Committee heard several complaints about delays at this stage of the request
process. Some wimesses alleged that institutions are unnecessarily extending the
time limit for response in order to consult with outside parties. Problems with
inefficient record keeping were also cited. Another reason cited for delays is the
fact that requests are being reviewed, not just by an institution’s Information and
Privacy Co-ordinator, but also by a number of more senior officials within the
institution.

The experience of some media groups has been that the response to a request,
including notice that an extension might be required, often takes place on the
thirtieth day after a request is made. This practice has created the perception that
institutions are routinely taking the full amount of time permitted under the Act to
process a request, whether or not the full thirty days is actually needed to
respond.

Despite these complaints about delay, the Committee notes that statistics compiled
by the Office of the Information and Privacy Commissioner show that institutions
are generally responding to requests within the 30 day time limit. In 1988, 80%
of requests (excluding correction requests) were completed within 30 days of the
request being made. In 1989 the figure was 84%. However, in 1990, the number
of requests completed within 30 days fell to 70.5%. In addition, there was an
increase of almost 10% between 1989 and 1990 in the number of cases taking up
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to 60 days to complete, and the number of cases taking up to 90 days more than
doubled from 2.1% of all cases in 1989, to 5.9% in 1990.

The current 30 day limit was the limit recommended by the Williams
Commission. The Commission’s comments in this regard were as follows:

Effective implementation of a freedom of
information statute is encouraged by the adoption of
time limits within which responses to requests
should be made.
While the time limits should promote expeditious
determination, they should not impose onerous
administrative burdens on government. A maximum
period of thirty calendar days is recommended.
This would normally permit the institution in
question to make an initial decision and engage in
some form of internal review. We further
recommend that the statutory time period be
reconsidered and reduced once appropriate
administrative machinery for dealing with requests
has been developed, and experience in implementing
the statutory provisions has been acquired.
The evidence before the Committee is that, generally speaking, institutions have
attained a fairly high degree of efficiency in the processing of requests, although
the latest statistics show a decline in this efficiency. The Committee is concerned
that, when delays do occur, they are not always justified. In particular, the
Committee is concerned about the practice on the part of some institutions of
taking the full 30 days to respond to requests made by certain groups. In
addition, it is apparent that delays are being caused, to a certain extent, not by the
lack of experience on the part of Information and Privacy Co-ordinators, but by
the lack of authority given to Co-ordinators to deal with requests.

However, the Committee is reluctant to recommend a reduction in the 30 day
limit. This reluctance stems from the fact that, although invited to make
submissions, no institutions (other than the Archives of Ontario and District
Health Councils) appeared before the Committee or submitted written briefs.
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Therefore, the Committee did not have the benefit of hearing first hand from those
who handle access requests on a daily basis. The Committee is aware, indirectly,
that some Information and Privacy Co-ordinators feel they are being over-worked.
Moreover, the Committee is concerned that, in times of fiscal restraint, the
resources devoted to information and privacy matters within institutions will be
among the first to be cut back.

Accordingly, the Committee is recommending that Management Board examine
the initial response stage of the information and privacy system in order to identify
the exact sources of delay in responding to requests. If it is determined that the
source of delay rests with Information and Privacy Co-ordinators, then
consideration should be given to providing more training and/or more resources to
allow Co-ordinators to deal more efficiently with access requests. If it is found
that delays are being caused as a result of difficulties at the senior management
level, then serious consideration should be given to reducing the initial response
time.

The Committee, therefore, recommends:

24.

that Management Board condua a review of institutions and, in particular,
the working conditions of Information and Privacy Co-ordinators, to
identify sources of delay in responding to requests within the 30 day time
limit established under section 26. If delay is found to originate at the Co¬
ordinator level, consideration should be given to providing more training
and resources to allow Co-ordinators to deal more efficiently with access
requests. If delay originates at higher levels of management within
institutions, consideration should be given to reducing the time allowed to
respond to a request.

Notice to Affected Person

Under subsection 28(l)(a) of the Act, the head of an institution who intends to
release a record believed to contain information that would affea the interests of a
third party must give the third party notice of the request before releasing the
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record. Third parties notified under subsection 28(l)(a) are entitled under
subsection 28(5) to make representations against disclosure at any time within 20
days of receiving notice.

The first issue concerning the third party notice provisions is the content of the
notice. Subsection 28(2)(b) states that the notice must contain "a description of
the contents of the record or part thereof that relates to" the third party.
According to the Canadian Bar Association, the description of the record in the
notice is, in practice, not sufficiently detailed to allow a third party to make a
strong case against disclosure. It was pointed out that, even though the third party
might have supplied the information to the government in the first place, the third
party will not necessarily be able to identify the record if the description in the
notice is too brief. Moreover, the information originally provided by the third
party might have been altered in some way after it was incorporated into
government records.

The Canadian Bar Association recommended that the third party notice include a
copy of the record considered to affect the third party’s interests. If the
information is extensive, the notice could simply contain a short description of the
record’s contents and state that the record will be available to the third party upon
payment of the usual copying fees.

The Committee believes this proposal would assist third parties in responding to a
notice delivered under section 28. In particular, the proposal would help third
parties make representations that would ensure that the head of an institution has
sufficient information to make an informed decision on the effect of disclosure.

The Committee, therefore, recommends:

25.

that subsection 28(2) be amended to read:
28(2) The notice shall contain.
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(b)

a copy of the record or part thereof that relates to the person, or,
if the record or part thereof is extensive, a short description of the
contents and notice that the person may gain access to the record
or part thereof at a designated office of the institution and may
obtain a copy thereof upon payment of the copying fees established
pursuant to the Act; and

It was also pointed out to the Committee that subsection 28(8) does not require an
institution to give reasons for a decision to disclose information affecting a third
party’s interest. Currently, where the head of an institution decides to disclose a
record containing information relating to a third party, despite the third party’s
representations against disclosure, sub-section 28(8) requires the head to notify the
third party of the decision and to advise the third party that the decision can be
appealed to the Commissioner within 30 days. The notice provisions under
subseaion 28(8) do not require the head of an institution to provide reasons for
the decision to disclose a record. This situation contrasts with subsection 29(3)
which requires the head to give reasons for a decision to refuse access to
information affecting a third party’s interests.

It was argued that, without the benefit of knowing the reasons for allowing
disclosure, it is difficult for a third party to assess the merits of an appeal to the
Commissioner.

The Committee believes that the Act should be amended to remove the existing
discrepancy between the notice provisions for decisions to disclose information
affecting a third party’s interests and the notice provisions for a decision not to
disclose such information.

The Committee, therefore, recommends:

26.

that subseaion 28(8) be ametided by adding two new provisions, as
follows:
28(8) Where a head decides to disclose a record or part thereof under
subsection (7), the head shall state in the notice.
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(a)

the reasons for the decision:

(b)

the name and office of the verson responsible for makin9 the
decision to grant access:

(c)

that the person to whom the infonnanon relates may appeal to the
Commissioner within thirty days after the notice is given; and

(d)

that the person who made the requests will be given access to the
record or to a part thereof, unless an appeal of the decision is
commenced within thirty days after the notice is given.

Finally, the Committee wishes to address the potential for delay arising out of the
notice provisions in section 28. Under subsection 28(3), the head of an institution
must give notice to the third party whose interests are affected by a request within
30 days of receiving the request. Some witnesses suggested that this 30 day
notice period is too long.

In this regard, the Committee notes that subsection 28(3) also provides that, where
the initial response time for a request has been extended by the head of an
institution under subsection 27(1), the third party notice need only be made within
the extended period for the initial response. In addition, the third party has 21
days to respond to the notice, and the head of the institution must make a decision
to disclose within 30 days of the provision of notice to the third party.

Thus, the fmal decision on disclosure of information affecting a third party’s
interests will depend on the time taken to begin the third party notice process, and
any extension made to the initial response time. Even without an appeal by the
third party, there is potential for significant delay in responding to a request.

In light of the potential for delay created by the third party notice provisions, the
Committee believes the current notice period contained in subsection 28(3) should
be reduced from 30 to 20 days.
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The Committee, therefore, recommends:

27.

that the time for notice contained in subsection 28(3) be reduced from 30
to 20 days.

Contents of Notice of Refusal

Where a request for access to a record is denied by the head of an institution, the
head is required under section 26 to give notice to the requester of the refusal to
disclose. Subsection 29(l)(b) sets out what must be contained in the notice of
refusal. Similarly, where a head denies access to information affecting a third
party’s interests, subsection 28(7) requires the head to give notice to the requester
of the refusal to disclose. Subseaion 29(3) describes what the notice of refusal
must contain.

It was drawn to the Committee’s attention that neither subsection 29(l)(b) nor
subsection 29(3) currently require that a notice of refusal include a description of
the record relating to the request. However, it appears from the requirements to
give notice that a description of the record is implied. In fact, the Commissioner
has ruled in Order No. 81 that, in addition to the content requirements explicitly
set out in subsection 29(l)(b), subsection 29(l)(b) implicitly requires that a notice
of refusal given under section 26 must include a general description of the records
relating to the request.

If a requester is not at least aware of the nature of the record to which he/she has
been denied access, it will be difficult to make an informed decision about
whether or not to appeal the decision to the Commissioner.

The Committee, therefore, recommends:

28.

that subsections 29(1 )(b) and 29(3) be amended to read:
29(1) Notice of refusal to give access to a record or a part thereof under
section 26 shall set out.
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(b)

where there is such a record,
(il

a description of the record,

29(3) Where the head refuses to disclose a record or part thereof under
subsection 28(7),
(a)

a description of the record or part thereof:

Communications with the Commissioner

The Office of the Information and Privacy Commissioner proposed the addition of
a new provision to the Act which would protect the confidentiality of
communications between the Commissioner and inmates of provincial con’ectional
institutions, young offenders held in places of secure custody, children held in
care, and patients in provincial psychiatric facilities.

At present, authorities in correctional institutions and other places of secure
custody have the power to read and inspect the mail of inmates. Thus, in the
absence of any specific protection in the Act, these authorities will have the power
to review any correspondence or other communications between inmates and the
Commissioner made during the course of an inquiry under the Act.

It was pointed out to the Committee that Ontario’s Ombudsman Act contains a
provision protecting the confidentiality of communications from inmates and other
persons held in secure custody to the Ombudsman. The Ombudsman Act does not
specifically protect communications made by the Ombudsman to inmates.

The Committee believes that inmates of provincial correctional institutions and
others held in places of secure custody who use the Act are entitled to the same
protection of confidentiality that is afforded to other users of the Act.
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The Committee, therefore, recommends:

29.

that the following section be added to the Aa:
24a(l) Notwithstanding any provision in any Aa, where arty
correspondence sent by,
(a)

an inmate of any provincial correctional institution;

(b)

a child who is held in a place of open custody under section 91 of
the Child and Family Services Aa. 1984:

(c)

a person held in a place of secure or open custody designated
under section 24 of the Youne Offenders Aa (Canada); or

(d)

a patient in a provincial psychiatric facility,

is addressed to the Commissioner it shall be immediately forwarded,
unopened, to the Commissioner by the person for the time being in charge
of the institution, training school, place of secure or open custody or
facility.
(2) The person for the time being in charge of an institution, training
school, place of secure or open custody or facility, as the case may be,
shall immediately forward, unopened, arty correspondence sent by the
Commissioner to a person described in clauses (l)(a) to (d).

PROTECTION OF INDIVIDUAL PRIVACY
Introduction

The purposes of the privacy provisions of the Aa are set out in subsection 1(b) of
the Aa as follows:

•

To protea the privacy of individuals with respea to personal information
about themselves held by institutions; and

•

to provide individuals with a right of access to that information.

Part III of the Aa contains the provisions governing the protection of individual
privacy. In particular. Part III regulates the colleaion, retention, use, disclosure
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and disposal of personal information held by institutions. In addition. Part III
establishes a right of access for every individual to any personal information
relating to the individual held in an institution’s personal information bank, as well
as a right of access to any other personal information held by an institution.
Individuals are also given a right to request correction of any records containing
personal information about the individual that the individual believes to be
incorrect.

Collection and Retention of Personal Information

Subsection 39(1) provides that personal information can only be colleaed by an
institution "directly from the individual to whom the information relates."

Many statutes require organizations to submit personal information to institutions.
For example, a corporation may be required to provide the names, addresses and
telephone numbers of its directors to a particular institution. Subsection 39(1 )(h)
of the Act confirms that institutions may collect personal information indirectly
where indirect collection is authorized under another statute. Despite subsection
39(l)(h), some institutions have apparently taken the position that, even where a
statute authorizes indirect collection of personal information, the consent of the
individuals concerned must first be obtained.

The Committee believes that subsection 39(l)(h), as worded, adequately deals with
this issue. However, in light of the evidence that some institutions are not making
proper use of this provision, the Committee recommends that Management Board
undertake to ensure that institutions are fully aware of its effect.

The Committee, therefore, recommends:

30.

that Management Board ensure that the heads of all institutions understand
the purpose and effect of subsection 39(1 )(h).
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Another issue concerning the collection of personal information is the notice
provisions in subsection 39(2). Subsection 39(2)(a) provides that, where personal
information is collected by an institution, the head of the institution must inform
the individual concerned of "the legal authority" for the collection.

It is unclear whether this provision obligates the head to state the specific legal
authority for collecting information, or just the general legal authority. If the
legal authority is stated in terms that are too general, it will be difficult for an
individual to confirm the legal authority under which personal information about
him or herself was collected.

Another potential problem arising from the wording of subsection 39(2)(a) stems
from the fact that some laws impose a penalty on individuals if they do not
provide certain information to an institution. Individuals need to know what those
penalties might be if they are to make an informed decision about whether to
provide an institution with personal information. Individuals can only know what
those penalties might be if they know the legal authority under which personal
information is being colleaed.

The problems described above could be remedied if institutions were obligated to
inform individuals of the specific legal authority for the collection of personal
information.

The Committee, therefore, recommends:

31.

that subsection 39(2) (a) be amended to read:
39(2) Where personal information is colleaed on behalf of an institution,
the head shall, unless notice is waived by the responsible minister, inform
the individual to whom the information relates of,
(a)

the specific legal authority for the collection.
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Use and Disclosure of Personal Information

Although the Act authorizes the Lieutenant Governor in Council to make
regulations "setting standards for and requiring administrative, technical and
physical safeguards to ensure the security and confidentiality of records and
personal information under the control of an institution," there is nothing in the
Act imposing a specific legal duty on an institution to maintain certain security
standards.

As pointed out by the Office of the Information and Privacy Commissioner, there
is a direct relationship between the safekeeping of personal information and the
protection of privacy of individuals. Furthermore, subseaion 40(2) of the Act
requires the head of an institution to ensure that information is accurate and up to
date; however, institutions cannot ensure the accuracy of personal information
they hold if their security measures are slack.

It was pointed out that Privacy legislation in other jurisdictions, such as C^ebec,
the United States and Australia imposes a specific duty on government institutions
to ensure the security of personal information.

In the view of the Committee, there should be more explicit recognition in the Act
of the importance of security of personal information to the protection of
individual privacy. This recognition could be provided by the inclusion of a new
provision imposing a specific legal duty on institutions to ensure the
administrative, physical and technical security of personal information held by an
institution.

The Committee, therefore, recommends:

52.

that the following section be added to the Aa:
43a. An institution shall ensure that personal information in its custody
and under its control is proteaed by such security safeguards that are
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reasonable in the circumstances to prevent loss or unauthorized access,
use, modification or disclosure.
Subsections 41(b) and 42(c) permit the use and disclosure of personal information
for the purpose for which it was obtained or compiled or for a "consistent
purpose." Section 43 then provides that, where personal information has been
collected directly from the individual, the purpose of a use or disclosure is a
consistent purpose only if the individual might reasonably have expected such a
use or disclosure. It appears that section 43 does not apply if information has
been collected indirectly.

There is no apparent reason why the consistent purpose rule should apply to
information that is collected directly from an individual, but not to information
which has been collected indirectly. The Committee, therefore, recommends
section 43 be amended to remove this inconsistency.

The Committee, therefore, recommends:

33.

that section 43 be amended to provide that the purpose of a use or
disclosure of personal information is a consistent purpose under
subsections 41(b) and 42(a) only if a person might reasonably have
expeaed such a use or disclosure.

Another inconsistency brought to the Committee’s attention concerns the wording
in sections 21 and 42 governing the obtaining of an individual’s consent to the
disclosure of personal information. Subsection 21(l)(a) states that a request for
personal information will not be granted unless the person to whom the
information relates gives "prior written . . . consent." Subsection 42(b) prohibits
institutions from disclosing personal information except where the person to whom
the information relates has "consented" to its disclosure. Thus, there is some
uncertainty whether written consent is required under subsection 42(b) when an
institution intends to disclose personal information in the ordinary course of
business.
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Since the general rule under the Act is that personal information should not be
disclosed, it should be clear whether consent for disclosure of such information
has been given. In the Committee’s view, subsections 21(l)(a) and 42(b) should
be consistent in requiring the written consent of individuals before disclosure of
personal information is made.

In addition, the Committee believes the Act should prevent the use of general
"consent to release" forms, forms which are signed by individuals at the time they
give personal information to an institution authorizing the institution to release
personal information at some time in the future. In the Committee’s view,
institutions should be required to contact the individual to whom personal
information relates at the time an institution intends to release such information.

The Committee, therefore, recommends:

34.

that subsection 42(b) be amended to read:
42. An institution shall not disclose personal information in its custody or
under its control except,
(b)

where the person to whom the information relates has identified
that information in particular and consented in writing to its
disclosure, and

that a new provision be included in the Aa which would prevent the use by
institutions of general "consent to release" forms at the time personal
information is collected.
Finally, it was pointed out that sections 21 and 42 are inconsistent in that
subsection 21(l)(d) allows an institution to disclose personal information "under an
Act of Ontario . . . that expressly authorizes the disclosure"; whereas, subsection
42(e) allows an institution to disclose personal information "for the purpose of
complying with an Act..."

It was suggested that the discrepancy in wording between the two provisions
implies that institutions can release personal information under subsection 42(e) in

54
the absence of express statutory authority, as long as the release is generally in
compliance with other legislation.

The intended distinction, if any, between subsections 21(l)(d) and 42(e) should be
clarified.

The Committee, therefore, recommends:

35.

that any intended distinaion between subseaions 21(l)(d) and 42(e) be
clarified.

Right of Individual to Access and
Correction of Personal Information
Under subsection 47(2)(a), every individual who has been given access to personal
information about him or herself, has the right to request the correction of that
information if the individual believes it is inaccurate. Subseaion 47(2)(b) permits
an individual to "require that a statement of disagreement be attached to the
information reflecting any correction that was requested but not made."

As worded, the right contained in subsection 47(2)(b) might not apply to computer
information, since it does not specifically allow a statement of disagreement to be
"linked" to the information thought by the individual to be incorrect.

In order to bring subsection 47(2)(b) into conformity with other sections of the
Act, and to make it clear that the right to have personal information corrected is
also applicable to computer information, the Committee recommends that
subseaion 47(2)(b) be amended to include a reference to "linked".
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The Committee, therefore, recommends:

36.

that subsection 47(2) be amended to read:
47(2) Every individual who is given access under subseaion (1) to
personal information is entitled to.

(b)

require that a statement of disagreement be attached or linked to
the information reflecting any correction that was requested but not
made.

Where an individual has been granted access under subsection 48(1) to personal
information about him or herself, subsection 48(2) provides that certain rights and
procedures applicable to a request made under Part II of the Act for general
records, will also apply to a request by an individual under subsection 48(1).
However, subsection 48(2) does not explicitly give an individual the general right
to a copy of a record which is provided to requ^ters of general information under
Part II. Rather, subsection 48(3) appears tcf^^ the head of an institution the
choice of allowing the individual to examine the record, or providing the
individual with a copy of the record. Thus, it could be argued that a person given
access to personal information under section 48, has lesser rights to a copy of a
record than a person given access to general records under Part II.

It should be noted that the municipal information and privacy legislation provides
that the general right to a copy of a record is applicable to requests made for
general records as well as to requests made by individuals for personal
information about themselves.

If the Act is not amended to bring it into conformity with the municipal
legislation, institutions might routinely choose to let individuals who have
requested personal information about themselves to view the information, rather
than providing them with copies of the record.
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The Committee, therefore, recommends:

57.

that subsection 48(3) be repealed, and that subsection 48(2) be amended to
read:
48(2) Subseaions 10(2) and 24(2) and sections 25, 26, 27, 28, 29 and 30
apply with necessary modifications to a request made under subsection (1).

The Balance Between Access and Protection of Privacy
The News Media and Victims of Crime

As of January 1, 1991, municipal institutions, including municipal police forces,
became subject to the Municipal Freedom of Information and Protection of
Privacy Act. 1989. The municipal act is almost identical to the provincial
legislation.

News media organizations appearing before the Committee complained that, after
January 1, 1991, municipal police forces began withholding information about
crime which they had previously made available to the news media on a routine
basis. In particular, it was alleged that information identifying the victims of
crime, those being investigated by the police and those accused of crime, was
being withheld under the protection of privacy provisions of the municipal act.

To correct this problem, one news media group suggested that the municipal and
provincial legislation be amended to make police departments immediately disclose
information that has "an immediacy and urgency as far as the public’s right to
know is concerned."

Another proposal was to amend the Act to require, on a timely basis, the release
by the police of a basic description of events to which they respond, including
information which identifies victims of crime, wimesses to crime, those being
investigated by police and those accused of crime. The only exceptions to this
requirement would be when the release of such information posed a threat to the
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safety of the individual identified by the release, and when the release might cause
a suspect to flee the jurisdiction on learning of an investigation into his or her
activities.

In support of these proposals, news media groups argued that the availability of
information about crime is necessary to allow public scrutiny of police activities.
It was also argued that the public is entitled to know about criminal activity in
order to assess the safety of neighbourhoods and how well existing laws are
working.

While the Committee did not hear any complaints about the information practices
of the Ontario Provincial Police, which is the only police force subject to the
provincial Act, the complaints made about the practices of municipal police forces
under the municipal legislation could potentially arise under the provincial Act.
The Committee, therefore, feels it should address this issue.

As a general principle, the Committee believes that victims of crime should be
entitled to their privacy, and that a decision to keep personal information about
themselves confidential should be respected by the Act. The Committee does not
agree with the argument that the routine disclosure of the names and addresses of
victims and witnesses will necessarily enhance public scrutiny of police activities.
Rather, the Committee believes that the reporting of the fact that a crime has been
committed and the name of the street or general location where the crime occurred
is sufficient to allow public scrutiny of police activity and to make the public
aware about crime in a particular neighbourhood.

As for the argument that disclosure of information about criminal activity is
sometimes essential to public safety, the Committee notes that there are already
two public interest override provisions in the Act to deal with situations where
there is a threat to public health or safety.
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Finally, the Committee notes the comments of the Office of the Information and
Privacy Commissioner on this issue:

To amend the Act so that the personal information
of crime victims or wimesses is disclosed, except in
certain circumstances, would be to entirely reverse
the principle on which the protection of privacy
scheme in Ontario is based. In addition, this
recommendation could set up a situation where
certain classes of individuals (e.g., crime victims
and witnesses) are treated differently under the Act
from everyone else.
The Committee is, however, concerned about allegations that the protection of
privacy provisions of the Act are not being applied consistently across the
province by police forces. In this regard, one police department recommended
that the Aa should be amended to clearly define the public’s right to know the
identity of a crime victim in relation to the victim’s right to privacy. Such a
provision, it was argued, would ensure uniform release of information. The
difficulty with this proposal is that it does not recognize that a clear distinction
between the public’s right to access and the right to individual privacy must
generally be made on a case-by-case basis.

The Committee was advised by the Ministry of the Solicitor General that police
forces at the provincial and municipal levels are currently assisted in the
interpretation of their respective information and privacy acts by guidelines which
were jointly developed by Management Board, the Ministry of the Attorney
General, the Ministry of the Solicitor General, the Office of the Information and
Privacy Commissioner and the Ontario Association of Police Chiefs. In addition,
following the coming into force of the municipal aa, a summary of the existing
guidelines was drafted by the Ministry of the Solicitor General in order to help
clarify and provide uniformity in the application of the municipal and provincial
legislation.
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In conclusion, the Committee believes that the release of personal information
about victims of crime must continue to involve a balancing of the public’s right
to know and the protection of privacy on a case by case basis. However, in light
of the concerns about the information release practices of Ontario police forces
that were raised following the coming into force of the municipal act, the
Committee recommends that these practices be reviewed one year after the
municipal legislation came into effect.

The Committee, therefore, recommends:

38.

that the practices of Ontario police forces with respea to the release of
personal informaxion under the provincial and municipal aas be reviewed
one year from the date the municipal act came into effea.

Recipients of Social Assistance

The balancing of the public’s right to know and the protection of personal privacy
was also raised in the context of municipal access to social assistance files.
Although this issue has arisen under the municipal legislation, the Committee
believes it is an issue which could just as easily arise under the provincial scheme
and, therefore, should be addressed.

The Committee’s attention was drawn to the recent actions of a county council
which passed a resolution directing its welfare administrator to prepare a list of
the names of all welfare recipients in the county. The stated purpose for this list
was to enable the council to investigate recipients to ensure that they qualify for
assistance, and to enable council members to "alert welfare recipients to the
existence of any Jobs that come to the attention of council members."

A local legal clinic requested the Office of the Information and Privacy
Commissioner to comment on the validity of the proposed action of the council.
The Commissioner’s Office concluded that the proposed action would not breach
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the privacy protection provisions of the municipal information and privacy
legislation.

The relevant provisions of the municipal act are subsection 14(3)(c) (subsection
21(3)(c) of the provincial aa) and subsection 32(d) (subsection 42(d) of the
provincial act). Subsection 14(3)(c) provides that the disclosure of information
relating to eligibility for social service or welfare benefits or to the determination
of benefit levels is presumed to constitute an unjustified invasion of personal
privacy. However, subsection 32(d) permits an institution to disclose personal
information it holds:

if the disclosure is made to an officer or employee
of the institution who needs the record in the
performance of his or her duties and if the
disclosure is necessary and proper in the discharge
of the institution’s functions.
According to submissions made to the Committee, the legal opinion of the
Commissioner’s Office cited subsection 32(d) as authority for the creation of the
list of welfare recipients. The legal opinion went on to state that the county
council met the requirements of subsection 32(d) because the council "has
enunciated a need for information and stated that the transfer is necessary and
proper to the discharge of the supervisory function."

In the view of the legal clinic groups appearing before the Committee, the "need
to know" provision has been invoked by the county council without any apparent
examination of whether the disclosure of personal information was necessary, and
without any apparent consideration given to alternative, less intrusive means of
attaining any legitimate objectives the council might have had in requesting the
information. The legal clinic groups concluded:

If the Commission’s opinion is correct - that a "need
to know" can be established for the purposes of
protection of privacy legislation simply by asserting
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it - the protection afforded personal information by
this legislation is very weak indeed.
Without commenting on the merits of this particular case, it spears to the
Committee that the Act does not clearly require institutions to fully assess the
personal privacy consequences of a proposed use or disclosure of personal
information. The Committee believes that institutions intending to use or disclose
personal information without the consent of the individual concerned should be
required to justify the proposed use or disclosure where the legitimacy of the
proposal is challenged. In addition, institutions should be required, prior to
implementation, to consider all reasonable alternatives to a proposed use or
disclosure of personal information, and to implement the method which will have
the least intrusive effect on personal privacy.

The Committee, therefore, recommends:

39.

that the Aa be amended to require an institution to consider, prior to
implementation, all reasonable alternatives to a proposed use or disclosure
of personal information without the consent of the individuals concerned,
and to implement the method which will have the least intrusive effea on
personal privacy. In addition, the Aa should require institutions to
demonstrate that they have considered, prior to implementation, all
reasonable alternatives to a proposed use or disclosure of personal
information; and

40.

that the Aa be amended to require the Information and Privacy
Commissioner, when dealing with a complaint, to investigate the legitimacy
of an institution’s proposed use or disclosure of personal information
without the consent of the individuals involved.

It is also the view of this Committee that the question of access to social assistance
information needs to be specifically addressed in the municipal and provincial
legislation. The importance of this issue was described in the submission of one
legal clinic group as follows:

It is a fundamental and inescapable fact that the
receipt of social assistance is both personally
shaming for many recipients - especially first time
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recipients with a history of financial independence and socially stigmatizing . . .
It is important to emphasize that breaches of privacy
in this context have real consequences for people.
Sometimes, despite confidentiality rules, the name
of a welfare recipient has come to the attention of
someone who has no business knowing this
information. We know of situations where welfare
recipients and their children have been subjected to
threats, physical assaults and other kinds of
harassment simply because they are welfare
recipients . . .
Perhaps most disturbing of all, we also know that
many recipients deeply fear political interference
with social assistance delivery. Welfare applicants
have been asked whether they belong to self-help
organizations unpopular with local delivery agents.
Recipients across the province who have participated
in the legislation reform process have been
threatened locally with retaliation for making
complaints about delivery issues if their identities
are ever made known.
The Committee believes that the legislation should more specifically recognize the
sensitivity of this type of information. This recognition should be given by
defming the department of social services of a municipal corporation as a separate
institution for the purposes of the municipal legislation. In addition, both the
provincial and municipal legislation should specify which government employees
have a "need to know" information about recipients of welfare assistance.

The Committee, therefore, recommends:

41.

that subsection 2(1) of the Municipal Freedom of Information and
Protection of Privacy Aa. 1989 should be amended to define the
department of social services of a municipality which has appointed a
welfare administrator as a separate institution, distinct from the municipal
corporation; and

42.

that the provincial and municipal acts be amended to designate those
classes of employees who have a "need to know" information about the
recipients of social assistance.

63
Emergency Services Personnel

Emergency services personnel, including firefighters, ambulance attendants and
police officers, feel they have a right to know whether, during the performance of
their duties, they have been exposed to someone carrying a communicable disease.
Access to this information, it was argued, is necessary to provide timely
treatment, testing and consultation for those workers who have been exposed to a
communicable disease. According to these groups, the personal privacy
provisions of the Act are preventing Medical Officers of Health from releasing to
emergency services personnel any medical information about the people they
rescue.

Therefore, specific amendments to the personal privacy provisions of the Act were
proposed which would allow emergency services personnel to be able to determine
whether they have been exposed to someone carrying a communicable disease. It
was emphasized that this right would only permit emergency workers to be
informed of whether they had been exposed, and would not include the right to
know the name of the infected person who was rescued.

While the Committee is sympathetic to the concerns of emergency services
personnel, the Committee feels this issue is more complicated than it might appear
to be at first glance. For example, problems can arise from the fact that the HIV
virus cannot always be detected immediately. Should a fireman who rescues a
person infected with the HIV virus, and the family of the fireman, be required to
undergo testing and receive counselling, at both financial and emotional expense,
because there is a possibility that the fireman acquired the HIV virus during the
rescue? Would a fireman be subject to potential job discrimination if it is
determined he rescued someone infected with the HIV virus?

Finally, although the right of an emergency worker to be informed about the fact
that he/she was exposed to someone with a communicable disease would not
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include the right to know the name of the disease carrier, in reality, this would
often be a simple determination for the emergency worker to make.

The Committee notes that, under subsection 42(h) of the Act, an institution is
permitted to disclose personal information "in compelling circumstances affecting
the health or safety of an individual." Thus, the concerns raised by the
emergency services personnel groups are, in a general way, already addressed by
the Act. If specific provisions governing this issue are deemed necessary, it is the
Committee’s view that it would be more appropriate for such provisions to be
included in other legislation, such as the Health Protection and Promotion Act.
1983 or the Ministry of Health’s proposed Health Care Information Access and
Privacy Act.

Children’s Aid Societies

The Committee heard from a group representing parents of children who have
been placed under the care of children’s aid societies. These parents feel they are
entitled to greater access to information about their children than is currently
being provided to them by children’s aid societies. In addition, these parents want
to ensure the accuracy of such information held by societies.

Although the Act does apply to the Ministry of Community and Social Services,
which is responsible for many of the services provided by children’s aid societies,
it does not apply to those societies. Children’s aid societies are regulated by the
Child and Family Services Act. 1984. Part VIII of that act contains provisions
respecting confidentiality and records of "service providers"; however. Part VIII
has yet to be proclaimed into force.

In 1987, the Ministry reviewed Part VIII with a view to making it more consistent
with the provisions of the Freedom of Information and Protection of Privacy Act,
1987. A Bill with proposed amendments to Part VIII was introduced, but died on
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the Order Paper in 1990. The government is currently reviewing proposed
amendments to Part VIII.

It is clear to the Committee that the confidentiality issues surrounding the
provision of child proteaion services have been deemed sensitive enough to
warrant special treatment under other legislation. Accordingly, the Committee
concludes that this issue is best addressed under Part VIII of the Child and Family
Services Act. 1984.

THE APPEAL PROCESS

Introduction

Subsection l(a)(iii) of the Act states that one of the purposes of the Act is to
provide a right of access to information in accordance with the principle that
"decisions on the disclosure of government information should be reviewed
independently of government." This principle is reflected in Part IV of the Act
which establishes the right to appeal decisions of institutions about access to
government records to the Information and Privacy Commissioner. As an officer
of the Legislature, the Commissioner is considered to be independent of
government.

The role of the Commissioner is to hear appeals of decisions made by the head of
an institution. The Commissioner can authorize a mediator to investigate the
circumstances of an appeal and to try and effect a settlement. Where a settlement
is not reached, the Commissioner must conduct an inquiry to review the head’s
decision.

Following an inquiry, the Commissioner renders a decision, by way of

an order, disposing of the issues raised by the appeal.

A requester may appeal any decision of the head of an institution, including
procedural and substantive matters.
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All orders of the Commissioner are binding and must be complied with by
institutions.

Although the Act does not specifically provide a right of appeal from an order of
the Commissioner, judicial review is available in limited circumstances under the
Judicial Review Procedures Act.

Procedure
Time Limit for Filing an Appeal

Under subsection 50(2), an appeal of a decision of the head of an institution to the
Commissioner must be made within 30 days after notice of the head’s decision has
been given.

Two suggestions were made with respect to the 30 day time limit in subsection
50(2). One suggestion was to increase the time limit to 60 days. The other
proposal, made by the Commissioner’s Office, was to allow the Commissioner to
extend the time limit for filing an appeal in special circumstances.

A strict reading of subsection 50(2) suggests that the Commissioner currently has
no authority to extend the time for filing an appeal, even where there is just cause
and no significant prejudice would result. No other provisions in the Act permit
the Commissioner to extend the 30 day limit.

In Order No. 155, the Commissioner interpreted subseaion 50(2) in a liberal way
so as to favour the policy of the Act to promote access to information. In that
Order, the Commissioner held that he/she has jurisdiction to review the decision
of an institution where the 30 day limit for filing an appeal has been exceeded by
an insignificant amount of time, and no prejudice resulting from the delay can be
shown. However, in its submission to the Committee, the Commissioner’s Office
expressed some doubt about whether this ruling would survive judicial review.
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The Committee notes that two other Canadian jurisdiaions, Quebec and Manitoba,
have freedom of information legislation containing specific provisions allowing the
appellate body to extend the time for filing an appeal. In Quebec, the appellate
body may extend the time for filing an appeal for "any serious cause". In
Manitoba, time may be extended in "special circumstances."

It is important that rigid adherence to time limits should not prevail over fairness
to users of the Act. In the view of the Committee, the principles of the Aa would
be better served if the Aa is flexible enough to accommodate special
circumstances. In this respea, permitting the Commissioner to extend the time
for filing an appeal to reflea the circumstances of each case is preferred over
establishing another fixed time limit, such as 60 days.

The Committee, therefore, recommends:

43.

that the following subsection be added to section 50:
50(2a) Prior to, or after, the expiry of the 30 day period referred to in
subsection (2), and where special circumstances exist, the Commissioner
may extend the time for filing the appeal.

Notice to Affected Persons

Subseaion 50(3) requires the Commissioner, upon receiving a notice of appeal, to
inform the head of the institution concerned and any other person affected by the
notice of appeal. According to one witness, notice to affected persons is, in
practice, not given until the deadline has been established for the making of
representations on appeal. In addition, the Committee heard that there has been
some confusion about the definition of "affected person."

In light of these concerns, the Committee believes subsection 50(3) should require
the Commissioner to give notice that an appeal has been filed "forthwith", so that
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persons affected by the appeal will have adequate time to prepare representations
on appeal.

Further, the Committee recommends that reference to "affected person" in
subsection 50(3) be removed and replaced with a specific list of persons who
should be notified of an appeal. Such an amendment would ensure that third
parties affected by an appeal will be given an opportunity to make representations
to the Commissioner.

The Committee, therefore, recommends:

44.

thax subsection 50(3) be amended to read:
50(3) Forthwith upon receiving a notice of appeal, the Commissioner shall
inform:
(a)

the head of the institution concerned;

(b)

the requester;

(c)

any person who was given notice of the request under subsection
28(1); and

(d)

any person who should have been given notice of the request under
subsection 28(1) if the head had intended to grant access to the
record,

of the notice of appeal

Production of Records

Subsection 52(4) authorizes the Commissioner, during the course of an inquiry, to
require an institution to produce to the Commissioner for examination any record
held by the institution. In addition, the Commissioner is authorized to enter and
inspect any premises occupied by an institution.
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Despite the authority of the Commissioner to require production of records,
subsection 52(6) allows the head of an institution to require the Commissioner to
examine the original record at its site. A strict interpretation of subsection 52(6)
suggests that the head of an institution, without specific reasons, could require the
Commissioner, or his or her staff, to examine the original record at its site.
Subsection 51(6), as worded, also implies authority on the part of an institution to
refuse, for any reason, to provide the Commissioner with a copy of a record.

In the view of the Committee, the current wording of subsection 52(6) could cause
serious inconvenience to the Commissioner’s Office, and could allow the head of
an institution to delay the appeal process. Moreover, unrestricted use of the
authority to require on-site inspection of a record could impose unnecessary costs
on the Commissioner’s Office, especially where the site of a record is outside
Metropolitan Toronto.

The Committee, therefore, recommends that subsection 52(6) be narrowed to
permit the head of an institution to require on-site inspection of an original record,
only where it would not be reasonable to reproduce the record due to the nature or
length of the record. In all other cases, an institution should be required to
produce a copy of the record.

The Committee, therefore, recommends:

45.

that subsection 52(6) be amended to read:
52(6) Despite subsection (4), a head may require that the examination of
a record by the Commissioner be of the original at its site where it would
not be reasonably praaicable to reproduce the record or a part thereof by
reason of its length or nature.

Deferring Effect of an Order

It was argued by one wimess that, if the decision of the Commissioner to
authorize disclosure of records is implemented immediately, a third party whose
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interests are affected by the disclosure will have no meaningful right to seek
judicial review, since the damage from disclosure will already have occurred.

The Commissioner has recognized this problem by adopting a practice of deferring
the effective date of an order for disclosure by 20 or 30 days, so as to allow an
affected third party time to seek judicial review.

It was suggested to the Committee that this practice of the Commissioner should
be codified in the Act. The Committee, however, sees some difficulty with this
proposal. For example, it does not address the question of whether the
Commissioner should stay the implementation of his or her order until judicial
review proceedings are complete. Moreover, if the Commissioner agrees to stay
an order, or if the Commissioner is required by the Act to stay an order, there is
potential for third parties to use judicial review proceedings to delay the release of
information.

The Committee, therefore, concludes that such a proposal should not be
implemented until all of its potential effects are more closely examined.

Time Limits on the Appeal Process

Although strict time limits are imposed on the initial request stage under Part II of
the Act, no time limits are imposed on the appeal process.

Several wimesses claimed they had made requests for information which had taken
several months or more to complete, measured from the date of the request to the
ultimate determination by the Commissioner on appeal. The Canadian Bar
Association stated that the experience of its members has been that appeals often
"languish" at the mediation stage.
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Statistics compiled by the Commissioner’s Office show that, in 1989, there were
133 cases which took 121 days or more to complete. In 1990, this figure rose to
167.

As the Committee observed earlier in this report, it is apparent that the majority of
requests under the Act are being dealt with in an efficient manner. However, the
increase in the number of cases taking several months to resolve concerns the
Committee, and raises the question of whether time limits on the appeal process
would reduce the occurrence of lengthy delays.

The rationale for not imposing time limits on the appeal process is that they would
result in less thorough investigations by the Commissioner’s Office, presentation
of cases before they are ready to be argued and, ultimately, poorer decisions being
rendered.

However, in the absence of time limits, there are many potential areas where
delays could, theoretically, occur. For example, if the Commissioner decides to
appoint an ^peals officer to investigate and mediate an appeal, there is nothing in
the Act to require the appeals officer to make his or her report within a specified
time. Moreover, there is nothing in the Act requiring the Commissioner to
institute the mediation process in a timely way, and no time limits are placed on
the Commissioner with respect to commencing an inquiry or completing an
inquiry and rendering a decision.

On the other hand, other factors besides the absence of time limits could be
causing delays at the appellate level. For example, delays could be resulting from
under-staffmg in the Commissioner’s Office. In addition, there was some
suggestion that institutions are not fully co-operating with the Commissioner and
his staff when they are trying to investigate and mediate appeals.

If understaffing at the Commissioner’s Office, lack of co-operation on the part of
institutions, or other faaors are significant sources of delay, imposing time limits
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would not be helpful. In these circumstances, time limits would simply result in
more orders being given in respect of cases that do not warrant a fiill inquiry.
Ultimately, a backlog at the inquiry stage would develop.

In the absence of detailed information on exactly what effect each of these factors
is having on the efficiency of the appeal process, the Committee is not in a
position to recommend that time limits be imposed at this time. Rather, the
Committee believes that an extensive review should be conducted by Management
Board to pinpoint sources of delay in the appeal process. At that time, further
consideration can be given to establishing formal time limits at the appellate stage.

The Committee, therefore, recommends:

46.

that Management Board conduct a review to identify the specific sources of
delay in the appeal process.

Further Right of Appeal

Currently, there is no right of appeal in the Act from a decision of the
Commissioner to a court. However, judicial review is available in the rare case
where the Commissioner has made a serious procedural error, has acted on
inadmissible evidence or has exceeded his or her jurisdiction.

Several wimesses argued that there should be a right to appeal decisions of the
Commissioner to a quasi-judicial tribunal or the courts. In the view of these
wimesses, the current grounds for judicial review are too narrow, and place an
unreasonable burden on those seeking review to prove that the review is justified
in law. A further right of appeal, it was argued, would ensure that access
decisions are being made completely independent of government.

The position taken by the Commissioner’s Office on this issue is that the existing
narrow grounds for judicial review should be confirmed by the inclusion of a
privative clause in the Act. A privative clause confirms that there is no ^peal
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from the decision of a tribunal. The existence of a privative clause gives a
tribunal the right to be wrong on questions of fact or law, as long as the tribunal
did not exceed its jurisdiction when making its decision. Despite the presence of a
privative clause, judicial review will still be available where a tribunal has
exceeded its jurisdiction or where it has made a serious error in law. In the view
of the Commissioner’s Office, such a clause is necessary to emphasize the intent
of the legislation that decisions of the Commissioner are to be accepted as final by
the parties involved in an appeal.

The Committee has concluded, for several reasons, that the existing system of
limited judicial review should be retained. The Committee does not accept the
argument that a full right of appeal to the courts or a quasi-judicial tribunal would
enhance the independence of the appellate process. The Commissioner, as an
officer of the Legislature, is deemed to be an independent official. This
independence is further secured by provisions in the Act governing the
appointment and terms of office for the Commissioner.

Further, the complexity of the Act demands that information and privacy issues be
dealt with by someone with considerable expertise in this area. The Committee,
therefore, believes that the primary appellate body should be a body that was
established specifically for the purpose of dealing with such issues.

The Committee also believes that the existing review process best reflects the
principles of accessibility and timeliness, two factors cited by the Williams
Commission in support of its recommendation that the review process should not
be handled by the judicial system. These principles were described by the
Commission in the following terms:

. . . (an) important feature of the review process is
its accessibility. An effective means of appeal
should be afforded to individuals regardless of their
geographical location within the province, their
financial means and their sophistication in matters of
legal procedure. This suggests that, in the first
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instance, at least, the review body should be
unencumbered by expensive or complicated
procedural barriers to the initiation or processing of
a request for a review of the initial decision.
In many situations, the timeliness of access will be
important to the individual. Accordingly, it would
be desirable to implement appeal mechanisms
capable of responding with a minimum of delay to a
request for review.
Finally, the Committee notes that, at the time of writing, no judicial review
proceedings with respect to decisions of the Commissioner have been completed.
In the absence of experience with Judicial review, it would be inappropriate for
the Committee to recommend a fundamental change to the appellate system at this
time. However, once this experience has been gained, this issue can be
reconsidered.

With respect to the proposal to include a privative clause in the Act, the
Committee notes that the absence of such a clause was not an oversight, but an
intentional omission on the part of the government which introduced the
legislation. The Attorney General of the day stated to the Standing Committee on
the Legislative Assembly that:

... the silence of the bill on this point (judicial
review) ensures that the commissioner’s decisions
will be reviewable under the Judicial Review
Procedures Act. Judicial review will be available in
any case where the commissioner failed to follow
proper procedures, exceeded the Jurisdiaion
conferred by statute or erred in law.
The Committee is concerned that the inclusion of a privative clause in the Act
might further restrict the right to seek judicial review, a right that is already very
limited.
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Again, in the absence of experience with judicial review under the Act, the
Committee does not believe it would be appropriate to recommend an amendment
that could significantly alter this stage of the review process.

New Powers of the Commissioner
ReconsiderA^arv a Decision

There is currently no provision in the Act authorizing the Commissioner to review
or rehear a decision or order that has already been made. In its submission to the
Committee, the Commissioner’s Office recommended that the following provision
be included in the Act:

54b. The Commissioner may at any time, if he or
she considers it advisable to do so, reconsider a
decision or order made by him or her and vary and
revoke the decision or order.
In the view of the Commissioner’s Office, an explicit power to review or rehear is
necessary for two main reasons. First, in the absence of such explicit authority,
there is no expeditious and informal way for the Commissioner to correct
substantive errors made in previous orders. Second, in circumstances where a
judicial review has discovered an error in a decision of the Commissioner, the
court might be reluctant to refer the matter back to the Commissioner for
reconsideration if the Commissioner does not have explicit authority under the Act
to reconsider.

While the Commissioner’s Office acknowledged that the proposed new power is
expressed in broad terms, it was suggested that it would be unlikely that the power
could be used to reverse a previous decision on the same facts. It was also
pointed out that most tribunals which have been given the power to reconsider
have interpreted this power in a very narrow way. The rationale offered for the
broad wording of the proposed new power was put by the Commissioner’s Office
in the following terms:
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The broad wording allows each tribunal the
flexibility to establish its own guidelines concerning
the use of the power to reconsider. In the
Commissioner’s case, the broad wording will give
him or her the flexibility to establish guidelines
which would be applicable in the context of the Act.
He or she would establish the appropriate
restrictions on the use of the power. These
restrictions will ensure, on the one hand, that the
certainty and fmality of the decision-making process
is not harmed and will provide, on the other hand,
an expeditious, informal and inexpensive route by
which material errors which have been made are
corrected.
The Committee has some reservations about the proposal of the Commissioner’s
Office. On its face, the broad wording of the power to reconsider gives the
Commissioner complete discretion to reconsider any case and to revoke or vary
any previous order. No criteria are provided for the Commissioner to consider
when exercising this power, and no time limits are placed on its use. Moreover,
the proposed power does not stipulate what procedures are to be followed by the
Commissioner when reconsidering a case: Is another inquiry contemplated? Will
affected parties be entitled to make further representations?

Finally, as observed in one submission, if the Commissioner is given power to
reconsider any order, the parties affeaed will "have no assurance as to the
certainty of the order."

In conclusion, the Committee believes that the proposal for a new power to
rec .nsider and vary an order should be more specific, particularly with respect to
time limits for the use of the power, and the procedural rights that would be
available during the reconsideration of a previous order.

Review of a Head’s Exercise of Discretion

Following an inquiry, the Commissioner is required under subsection 54(1) to
"make an order disposing of the issues raised by the appeal." While the wording
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of this provision suggests a very broad power, in fact, the Commissioner is
limited in his or her authority to review decisions of the head of an institution to
withhold information under one of the Act’s eight discretionary exemptions.
Subsection 54(2) states:

54(2) Where the Commissioner upholds a decision
of a head that the head may refuse to disclose a
record or a part of a record, the Commissioner shall
not order the head to disclose the record or part.
The effect of subsection 54(2) is that, where the head of an institution has invoked
one of the discretionary exemptions, the Commissioner cannot substitute his or her
discretion for that of the head so as to order disclosure of the record. In other
words, the Commissioner is simply authorized to determine whether the conditions
existed in a particular case which would have allowed the head to exercise his or
her discretion to apply an exemption.

However, in cases where the Commissioner has found that the facts of a case did
not permit the head of an institution to exercise his or her discretion to apply an
exemption, the Act is not clear as to whether the Commissioner has authority to
send the matter back to the head with an order that the head reconsider the
exercise of his or her discretion.

The Commissioner has stated in a number of orders that he has a duty under the
Act to review a head’s exercise of discretion to ensure that the head had a full
appreciation of the facts of a case and to ensure that the objects and purposes of
the Act have been observed.

In the view of the Committee, the review of a head’s exercise of discretion by the
Commissioner is part of the principle of independent review of government
decision-making which underlies the appeal process. Accordingly, the Committee
recommends that the Act be amended to clearly recognize the Commissioner’s
duty to review a head’s exercise of discretion.
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The Committee, therefore, recommends:

47.

that section 54 be amended as follows:
54(3) Notwithstanding subsection (2), where the Commissioner upholds a
decision of a head that the head may refuse to disclose a record or a part
of a record, the Commissioner may review the head's exercise of discretion
to determine whether it has been exercised within proper limits and on
proper principles.
[The present subsections 54(3) and (4) would become subsections 54(4)
and (5).]
FEES

Section 57 of the Act requires the head of an institution to charge fees for
providing access to a record. Specific rates are set by regulation.

Currently, an institution may charge:

•

a search fee of $7.50 per quarter hour for every hour of manual search
required to locate a record in excess of two hours;

•

20 cents per page of photocopying;

•

$7.50 per quarter hour for preparation of a record for disclosure; and

•

$15.00 per quarter hour for developing a computer program or other
method of producing a record from a machine readable record.

Where a fee for a request is going to be in excess of $25.00, the head of an
institution must give the requester an estimate of how much the fee will be. There
is no charge for review, consultation or decision making time. No fees are
chargeable for access to one’s own personal information.

Under subsection 57(3), the head of an institution may waive fees where, in the
opinion of the head, it would be fair and equitable to do so.
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The Committee heard several suggestions for changing the existing fee structure.
Some wimesses proposed that the initial two hour free search period should be
increased to 20 or 25 hours. News media groups argued that the search fee
should be eliminated, if not for everyone, at least for news media organizations.
Another proposal was that the search fee should reflect the wage rate of the staff
conducting the search, and that photocopying fees should reflect market rates.

A more general proposal was that institutions should be given greater discretion in
charging fees. Municipalities and police departments generally felt that fees
should be more closely tied to the cost of implementing the system.

Figures provided by Management Board show that in 1988, fees collected under
the Act totalled $13,000. In 1989, fees totalled $36,000, and in 1990, $73,000.
These levels do not even begin to cover the cost of implementing the Act.

The evidence before the Committee reflects the on-going debate about fees. If
fees are too high, they will create a barrier to access and will discourage use of
the access to information system. If fees are too low, unnecessary requests might
be encouraged, and institutions will be prevented from recouping the costs of
implementing the system.

The position of the Williams Commission with respect to fees was stated as
follows:

The administration of a freedom of information act
will incur certain expenses. Locating requested
information, making it comprehensible when it is
stored in non-documentary form and providing
copies will involve material and labour costs. All
the freedom of information schemes which we have
examined have accepted the general principle of a
user charge. We have concluded that individuals
seeking access to public documents can fairly be
required to bear some of the administrative costs
involved in responding to their requests.
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The Committee supports the principle that there should be a user charge under the
Act. However, the determination of whether fee levels should be sufficient to
cover the costs of implementation or whether they should be kept at a nominal
level so as not to create a barrier to access is, ultimately, a political decision.
Accordingly, the Committee will not make any recommendations on the
appropriate level of fees.

The Committee would, however, like to comment on some issues beyond the
question of fee levels.

With respect to the proposal that institutions be given more discretion in the
levying of fees, the Committee believes that, rather than enhancing access by
increasing the number of requests for which fees will be waived, an increase in
the discretionary authority of institutions would only raise barriers to access. In
this regard, the Committee notes the observations made by the Williams
Commission about the experience in the United States with discretionary fees:

U.S. experience under the FOIA prior to the 1974
amendments suggests that the granting of a broad
discretionary power to assess fees can seriously
undermine the effectiveness of a freedom of
information scheme. Federal agencies are reported
to have abused their power by imposing excessive
fees in order to discourage requests.
Another difficulty with a discretionary fee system is that it would produce
inconsistency in the charging of fees. The Committee, therefore, does not support
a more discretionary fee system.

Another issue is the levying of fees when an access request has been denied.
Currently, the regulations to the Act permit the head of an institution to take into
consideration whether access to a record has been granted when deciding whether
to waive a fee. The Committee does not believe fees should be charged for
requests that have been refused. As stated by the Williams Commission, levying
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of fees in these situations would not be consistent with the "reasonable
expectations" of requesters.

The Committee, therefore, recommends:

48.

that the Act specifically provide that no fees will be chargeable until an
institution is ready to disclose a requested record.

As noted, there is currently no charge for access to one’s own personal
information. While the Committee supports this right, in principle, it is concerned
that it not be abused. Accordingly, the Committee recommends that the fees
applicable to requests for general records be applicable to requests for personal
information made under section 47, where such requests involve more than two
hours of manual search to locate the record requested. Requests for personal
information under section 47 that do not require more than two hours of manual
search should continue to be completely free of charge.

The Committee also believes that taxpayers should not subsidize requests for
information that is intended to be used for commercial purposes; rather, those who
make such requests should be required to pay the full costs associated with the
request. However the Committee recognizes that requesters are not currently
required to identify the purpose of a request, and that any provision requiring the
payment of fees where a commercial purpose is involved would have to include a
means of determining the purpose of a request.

The Committee, therefore, recommends:

49.

that the fees applicable to general records apply to requests for personal
information made under section 47 where such requests involve more than
two hours of manual search to locate the record which is the subject of the
request; and

50.

that requesters of information to be used for commercial purposes be
required to pay the full costs associated with such requests. Any such
provision will have to establish a means of identifying requests made for
commercial purposes.
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Finally, the Committee believes subsection 57(1) needs to be clarified in two
ways. First, the opening words of subsection 57(1) do not make it clear that the
types of costs set out in that subsection are the only types of costs a head can
require requesters to pay. Apparently, some institutions have been levying fees
for services not listed in subseaion 57(1).

The Committee believes the Act should be amended to make it clear that
institutions cannot charge fees for services not described in subsection 57(1). In
addition, institutions should be required to demonstrate all of the costs associated
with a particular request. Such an amendment would help to ensure that the fee
structure is applied consistently by all institutions, and that fees are not used by
institutions to deter the public from using the Act.

The Committee, therefore, recommends:

51.

that subsection 57(1) be amended as follows:
57(1) Where no provision is made for a charge or fee under any other Aa,
a head shall require the person who makes a request for access to a
record to pay costs no 2reater than the followin?: and

52.

thai institutions be required to demonstrate all costs associated with a
request.

The second clarification of subseaion 57(1) involves the current wording of
subseaions 57(l)(a) and (c). These subseaions authorize the charging of fees in
respea of searching, processing and copying of "a record."

The reference to "a record" creates some confusion, since it is not clear that the
reference is to the record which is the subject of a request. If the wording of
subseaions 57(l)(a) and (c) was changed from "a record" to "the record," it
would be clear that a person can only be required to pay fees in respea of the
record requested, and not some other record.
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The Committee, therefore, recommends:

53.

that subsection 57(1) be amended as follows:
(a)

a search charge for every hour of manual search required in excess
of two hours to locate the record;

(b)

computer and other costs incurred in locating, retrieving,
processing and copying the record.

PENALTIES

While Part II of the Act establishes time limits for responding to a request, there
are no incentives in the Act for institutions to adhere to those time limits. Failure
to respond to a request within 30 days of receiving a request, or within an
extended time limit under subsection 27(1), or as required under subsection 28(7),
will result only in a deemed refusal, as provided in subsection 29(4).

However, if a deemed refusal is appealed, the institution is still entitled to
received a notice of appeal and to make representations to the Commissioner.
Thus, an institution is not penalized in any way for failing to adhere to the time
requirements established under the Act.

The Committee has concluded that the lack of any incentive for an institution to
comply with time limits is a serious deficiency in the Act. This lack of incentive
has created delays and discouraged use of the Act.

Accordingly, the Committee supports the recommendation of the Commissioner’s
Office to include a procedural mechanism that would encourage adherence by an
institution to the statutory time requirements.
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The Committee, therefore, recommends:

54.

that the following subsection be added to section 29:
29(5) Where a head fails to give the notice required under section 26 or
subsection 28(7) concerning a record, the Commissioner may, on appeal,
require the head to waive payment of all or any part of an amount
required to be paid by the person who made the request for access to the
record.

The Committee also received a proposal to impose penal sanctions on civil
servants who fail to provide access to a record where it is subsequently
determined that release would have been appropriate. The Committee notes that
the Act already contains sanctions for disclosing personal information in
contravention of the Act. The Williams Commission made the following
comments on this issue:

An argument often made in support of the
imposition of penal sanctions is that, in the face of
sanctions for disclosure, ... it is necessary to
create an offence of non-disclosure in order to
ensure that public servants will not choose non¬
disclosure as a matter of course in order to be
certain to avoid any risk of penal consequences.
Although there is some force in this argument, to
give effect to it would place public servants in a
very difficult position indeed.
The Commission went on to recommend that penal sanctions for non-disclosure
should not be included in an information and privacy scheme. In the
Commission’s view, "the criminal sanction should not be deployed in the absence
of clear evidence of its necessity."

This Committee has not been presented with such evidence, and, therefore, does
not feel that penal sanaions for non-disclosure can be justified at this time.
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RESEARCH ISSUES

One of the recurring complaints heard by the Committee is that the Act is
seriously delaying or obstructing legitimate research projects. As a result,
researchers are abandoning research projects or completely avoiding the study of
Ontario cultural, economic and political history. The most important aspect of
this issue is how the Act is affecting the release of historical records held in the
Archives of Ontario.

The purpose of the Archives is to identify, preserve and provide access to
government records which have continuing legal, administrative or historical
value. Under the Archives Act, the Archivist is given authority to determine
which records are destroyed and which records are retained for long-term use.
No government institution may destroy or remove records in its custody without
permission of the Archivist.

For the purposes of the Freedom of Information and Protection of Privacy Act.
1989. the Archives is designated as a separate institution. The Archives contains
die largest and most complex body of government records covered by the Act, as
well as the largest number of personal information banks.

According to the Archivist, the current problems facing researchers stem from the
fact that the Act was designed to deal with current, operational records, not
permanent archival records. Access requests for archival records often are
complex, general in nature and involve large volumes of records. Since
researchers are interested in historical trends, they need to review a wide range of
records, often thousands of pages in length. Archives staff must conduct a page
by page review of all documents requested in order to comply with the provisions
of the Act. Research agreements provided for under the Act have proven to be of
limited assistance. As stated by Professor J. Struthers in his brief:

Because of an over-burdened and under-staffed
Archives FOI Unit and the incredibly time-
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consuming screening process mandated by the FOI
Act, such delays of over a year between the time of
initial request and access to material on deposit in
the Archives are now common . . .
A further problem encountered by researchers is that some types of records ^pear
to be permanently protected from disclosure under the exemptions to the Act.
Two of the exemptions, Cabinet records and advice to government, have time
limits of 20 years. None of the other exemptions are time restricted. Thus, an
institution could exercise its discretionary powers to withhold records indefmitely.
Presumably, the framers of the Act intended that institutions would recognize that
documents lose their sensitivity over time. However, the Aa does not specifically
recognize this principle, nor does it contain any guidelines for determining when a
document loses its sensitivity.

Finally, subsection 2(2) of the Act permits access to personal information relating
to someone other than the requester only where the subject of the record has been
dead for more than 30 years. However, in many cases it is difficult to establish
the date of death of the person who is the subject of a record.

Although the Williams Commission recommended that an access and privacy
scheme should be ^plicable to the Archives, it also stated:

... it is our intention to ensure that access to
archival material relating to identifiable individuals
for research purposes will not be hindered by our
proposed privacy protection scheme.
Despite these comments, specific provisions dealing with archival records were
V

not included in the Act.

To overcome the problems described above, the Archivist recommended that the
Act be amended to recognize the principle that information loses its sensitivity
over time. Two specific recommendations were made in this regard. First, it was
proposed that all general records (that is, all records other than those containing
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personal information), which have been transferred to the Archives, should be
considered public records 20 years after the creation of the record. Such a rule, it
was argued, would recognize the special characteristics of archival records, and
would remove many of the existing barriers to public access to historical
information.

The second proposal of the Archivist was that all records containing personal
information should be made available to the public 100 years after the creation of
a record. Since few people live past 100 years, it was suggested that this rule
would create little or no chance that the release of records would infringe on
personal privacy. By linking the sensitivity of information to the age of the
record, rather than the date of death of the person to whom the record relates, it
will be easier for the Archivist to make decisions about the release of a record.
Such decisions will be easier because the age of a record is usually stated in the
record, whereas the date of death of the person named in the record is often
difficult to determine, since the record does not usually contain tins information.

The Archivist also proposed that the 100 year rule for personal information should
apply to all provincial legislation containing confidentiality provisions, including
the eleven statutes currently listed in seaion 67 of the Act. The confidentiality
provisions in those eleven statutes are deemed to override the provisions of the
Act. In the view of the Archivist, there is no reason why the principle that
sensitivity diminishes with time should not be applicable to the confidentiality
provisions in other statutes.

In addition to the recommendations of the Archivist, the Committee received other
proposals for removing barriers to research. One suggestion was to allow the
release of records containing personal information 75 years after the record was
created, or 95 years in the case of records containing personal information relating
to minors. A variation of this proposal was to permit automatic disclosure of
personal information records when they are 60 years old, or 75 years when they
relate to a minor.
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The difficulty with these proposals is that personal information could be released
while the subject of the information is still alive and without that person’s consent,
resulting in the potential invasion of personal privacy. Furthermore, provisions
which deal differently with minors create the same problems associated with
establishing the date of death of individuals named in a record, since the requester
must prove the age of the individual at the time the record was created.

A fmal issue the Committee would like to address is the suggestion that
researchers should be permitted unrestricted access to the views of individuals on
public policy which have been voluntarily given to government. One group felt
such access should be granted whether opinions are volunteered or not.

The problem with these proposals is that, if adopted, the Act would be creating a
double standard in allowing researchers access to personal information that would
be exempt from disclosure for everyone else.

The Committee has concluded that the proposals of the Ontario Archivist, which
were made in consultation with researchers and Management Board, offer the
most praaical solutions to the current problems facing researchers and the
Archives, while at the same time protecting the privacy of individuals.

However, if time restrictions of less than 20 years are adopted for the exemptions
to the Act, provisions will have to be included in the Act to ensure that records
transferred to the Archives will be subject to the time restrictions applicable to the
exemptions, not the 20 year restriction proposed for records transferred to the
Archives. In other words, institutions should not be able to extend the exemption
period for a record simply by transferring the record to the Archives.
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The Committee, therefore, recommends:

55.

that the Aa be amended to provide that:
(a)

all general records which have been transferred to the Archives of
Ontario be made available to the public 20 years after the creation
of the record; and

(b)

all records containing personal information which have been
transferred to the Archives be made available to the public 100
years after the creation of the record.

In the event time restrictions of less than 20 years are adopted for the
exemptions to the Act, the Aa should ensure that records transferred to the
Archives are released in accordance with the time restrictions applicable to
the exemption.
56.

that appropriate amendments be made to the Act, and to the statutes listed
in subsection 67(3), to require that all records containing personal
information held under those statutes be made available to the public 100
years after the creation of a record.

QUASI -JUDICIAL TRIBUNALS

Subsection 65(3) of the Act currently reads:

65.-(3) This Act does not apply to notes prepared by
or for a person presiding in a proceeding in a court
of Ontario if those notes are prepared for that
person’s personal use in connection with the
proceeding.
This section is designed to protect the integrity of the judicial process by
preventing the disclosure of the personal notes of a judge presiding in a court.
The Act does not extend the same specific protection to the decision-making
processes of quasi-judicial tribunals designated as institutions under the Act.

The personal notes of tribunal members are generally regarded as the personal
property of the member, and are not considered to form part of the record of an
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administrative tribunal for judicial review purposes. However, such notes are
sometimes retained by a ministry or agency and, therefore, would fall within the
meaning of a record for the purposes of the Act.

Representatives of several tribunals argued that the protection currently provided
under subsection 65(3) to judges should also apply to the members of quasi¬
judicial tribunals. In a joint submission of five tribunals, it was proposed that
notes prepared by or for tribunal members presiding in a hearing, including draft
decisions, be exempt from disclosure under the Act. Another proposal went a
step further in recommending that communications between tribunal members
should also be excluded from disclosure.

The rationale offered by the tribunal members for extending protection of the Act
to tribunals was, in the Committee’s view, persuasive. With respect to the notes
of tribunal members, it was pointed out that notes are often only useful or
comprehensible to the maker. If notes were to be used by someone seeking
reliable information about a tribunal hearing, they could be misleading. In
addition, making adjudicator’s notes available to the public could have a "chilling
effect" on note taking if tribunal members are concerned about how these notes
might be interpreted. Finally, making notes available to the public could lead to a
situation where tribunal members, during cross-examination, would be forced to
explain idiosyncrasies in their note taking. As stated in one brief:

Does doodling mean that the member was not
paying attention or does it mean that she was
carefully assessing the witness’s demeanour? Do
cursory notes mean the matter was not given weight
or does it mean that it was evidence that was
already familiar to the member? Does the emphasis
given a matter at an early point in the hearing when
it was first mentioned and noted reflect the
consideration it was given when all evidence had
been received and evaluated?
Protection of communications between tribunal members was argued to be
necessary in order to allow frank discussion among members of multi-member
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panels. The loss of confidentiality of written correspondence between members
would discourage such communications and would affect the quality of decisions.

The rationale for protecting draft decisions from disclosure is that such documents
are necessarily incomplete, and could be misleading if viewed in the light of a
tribunal’s final decision. Moreover, the threat of disclosure of draft decisions
might inhibit tribunal members from creating such documents in the first place,
encouraging "short, uninformative and standardized reasons that may not fully
explore or explain all the issues."

More generally, it was argued that quasi-judicial tribunals should receive the same
protection under the Act as courts, since tribunals are required to act like courts of
law. In particular, tribunal’s receive evidence, hear submissions and render
decisions in accordance with the standards established by the Statutory Powers
Procedure Act, and by the common law.

The Committee notes that a government proposed amendment to section 65 of the
Act in 1990 would have excluded from disclosure "notes prepared by or for a
member of a tribunal exercising a stamtory power of decision if those notes are
prepared for the person’s personal use in connection with a proceeding in which
the tribunal is required by law to hold a hearing." The government bill containing
this amendment died on the Order Paper.

There are, however, some arguments against the proposal to exclude the tribunal
decision-making process from public review. For example, where a tribunal does
not record its hearings, the records kept by the tribunal’s members might be the
only documentation of the proceedings. A broader consideration is that, to
specifically exclude such records from disclosure, thereby creating a further
exemption from access, could be perceived as a move away from more open
government.
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On balance, the Committee supports the principle that the decision-making
processes of quasi-judicial tribunals should be protected from public scrutiny.
However, any exemption in this regard should be as limited and specific as
possible.

The Committee, therefore, recommends:

57.

that the following subsection be added to section 65:
65(4) This Act does not apply to notes prepared by or for a member of a
tribunal that is exercising a statutory power of decision if those notes are
prepared for that person "s personal use in connection with a proceeding in
which the tribunal is required by law to hold a hearing.
In addition, the new subseaion should exempt from disclosure
communications between tribunal members and the drafts of written
reasons for decisions.

NUISANCE REQUESTS

The Committee was urged in a number of presentations to consider recommending
the adoption of a provision in the Act that would allow institutions to deal with
"frivolous and vexatious," or "nuisance" requests.

Currently, an institution can only refuse an access request if an exemption applies.
Without a provision to deal with nuisance requests, it is possible for one person,
intent on frustrating or hindering an institution, to flood an instimtion with
requests. The Committee was made aware of a particular case in which a
psychiatric patient has submitted, and continues to submit, hundreds of requests to
various institutions. Other cases were cited of individuals submitting numerous
requests for the same information in the hope that a subsequent request might
provide further information.
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Providing an institution with the power to disregard a request, or to treat certain
requests in a different way would, technically speaking, be inconsistent with the
general right of access given to everyone under subsection 10(1) of the Act.

Another consideration in this regard is that, if the Commissioner is given the
power to review the decision of an institution to disregard a request under a
nuisance provision, the Commissioner will be required, in effect, to rule on the
quality of a request.

On the other hand, the Committee notes that provisions to deal with nuisance
requests in other contexts are contained in other Ontario statutes. For example,
under the Courts of Justice Act. 1984. courts can dismiss civil law suits found to
be frivolous or vexations. Similarly, the Ombudsman, under the Ombudsman
Act, and the Ontario Human Rights Commission, under the Human Rights Code,
are authorized to refuse to deal with complaints deemed to be frivolous or
vexations.

In the view of the Committee, the problem of nuisance requests has now reached
such dimensions as to pose a significant threat to the ability of government
institutions to fulfil their responsibilities under the Act. Nuisance requests
consume the time and resources of institutions, which in turn costs taxpayers
money. While the Committee is mindful of the importance of the general right to
access established under the Act, this right must be balanced against the inordinate
costs imposed on the system by a few extreme cases. The Committee believes
that a nuisance request provision, applied only in the most extreme cases, would
not substantively affect the way in which access to government records is
currently provided.
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The Committee, therefore, recommends:

S8.

that the following provision be included in the Aa:
63a(l) The head of an institution may decide to disregard a request for
access to records if the request is vexatious, frivolous or amounts to an
abuse of the right of access.
(2)

The head shall, within thirty days after the request for access is
received, give written notice of the decision to the person who
made the request.

(3)

The notice shall,

(4)

(a)

set out the reasons for the decision, the date of the decision
and the name and office of the person responsible for
making the decision;

(b)

identify the requests affeaed by the decision by their date;
and

(c)

indicate that the person may appeal to the Commissioner
for a review of the decision.

A decision under this section is subject to an appeal under Part TV.

An issue related to the nuisance request is the request for a large volume of
records. As in the case of nuisance requests, there is currently no provision in the
Act allowing institutions to deal with large volume requests in an expedited way.

One suggestion made to the Committee was to permit institutions to apply a
blanket exemption where it is known that all of the information contained in a
large volume record falls under a particular exemption. In this way, institutions
would not be required to examine each file or document within a large volume
record.

Although there will be cases where a large volume record falls under one
exemption, it will generally be difficult for an institution to determine whether the
exemption applies to all information contained in the record unless all of the
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documents in the record are reviewed. If a large volume exemption was applied
by the head of an institution, it would be difficult for the head to meet the
requirement imposed under subsection 10(2) to sever any information contained in
a record that is otherwise exempt from, disclosure. Moreover, a large volume
exemption would conflict with the principle that exemptions should be "limited
and specific."

For the above reasons, the Committee does not support the adoption of a large
volume exemption.

OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER
Introduction

Part I of the Act sets out the administrative provisions for the Commissioner’s
Office. Under section 4, the Commissioner is appointed by the Lieutenant
Governor in Council as an officer of the Legislature. As such, the Commissioner
reports to the Legislative Assembly, rather than a Cabinet minister. The
Commissioner is appointed for a term of five years, and may be re-appointed for a
further term or terms. The Commissioner is removable at any time for cause by
the Lieutenant Governor in Council on the address of the Assembly.

The salary of the Commissioner is fixed by the Lieutenant Governor in Council.
Pension benefits are provided in accordance with the provisions of the Legislative
Assembly Retirement Allowances Act.

The Act requires the Commissioner to appoint one or two officers of his or her
staff to be Assistant Commissioners.

Subject to the approval of the Lieutenant

Governor in Council, the Commissioner may employ mediators and other officers
and employees considered necessary for the operation of the Office.

Section 59 of the Act sets out the powers and duties of the Commissioner which
are in addition to those powers and duties given to the Commissioner in the appeal
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process. These additional powers permit the Commissioner to comment on the
privacy protection implications of proposed legislation or government programs,
and to order an institution to cease a collection practice and to destroy collections
of personal information which contravene the Act.

Administration

Several proposals for amending the administrative provisions of the Act governing
the Commissioner’s Office were made by the Commissioner’s Office. These
proposed changes are discussed below.

Term of Office

Subseaion 4(3) provides that the Commissioner shall be appointed for a term of
five years, and can be reappointed for a further term or terms. The
Commissioner’s Office proposed that this provision be amended to provide that
the Commissioner shall be appointed for a term of seven years and may be
reappointed for a further term of seven years.

The main argument in support of this proposal is that it would enhance the
independence of the Commissioner. In particular, since the Commissioner
currently has no guarantee that he or she will be re-appointed, the initial term of
five years is not sufficient to ensure that the actions of the Commissioner will not
be direaed toward securing re-appointment. Although the proposed change still
leaves open the possibility that the Commissioner could direct his or her actions
toward securing re-appointment, a term of seven years reduces this concern.

It was also pointed out that a term of five years might not be sufficient to attract
persons of high calibre to the position of Commissioner, especially if they would
be required to give up successful careers in locations outside of Metropolitan
Toronto.
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By way of comparison, it was pointed out that the Ombudsman, also an officer of
the Legislature providing independent review of government decisions, is
appointed for a term of 10 years, with the possibility of re-appointment for
another term or terms. The federal Information Commissioner and Privacy
Commissioner are each appointed for terms of seven years, with a possible re¬
appointment for another term of seven years.

Despite these arguments in favour of extending the initial term of office for the
Commissioner, the Committee is concerned that a longer term might cause
difficulties in the case where a Commissioner does not perform as anticipated.
Although the Art, under subsection 4(3), allows the Lieutenant Governor in
Council to remove the Commissioner at any time for cause, the Committee
recognizes that such provisions are only invoiced in rare circumstances.

Accordingly, the Committee believes the initial term of appointment for the
Commissioner should continue to be five years. However, the Committee also
feels the Act should specifically provide that further terms of appointment will be
for periods of five years.

The Committee, therefore, recommends;

59.

that subsection 4(3) be amended to read:
4(3) The Commissioner shall hold office for a term of five years and may
be reappointed for a further term or terms of five years, but is removable
at any time for cause by the Lieutenant Governor in Council on the
address of the Assembly.
Assistant Commissioners

Subsection 4(4) states:

4(4) The Commissioner shall appoint one or two
officers of his or her staff to be Assistant
Commissioners.
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In the view of the Commissioner’s Office, subsection 4(4) imposes restrictions on
the ability of the Commissioner to structure the Office. Specifically, this
provision means that the Commissioner is unable to appoint more than two
Assistant Commissioners, and must appoint at least one.

The Commissioner’s Office, therefore, proposed that subsection 4(4) be amended
to allow the Commissioner to appoint "one or more officers" to be Assistant
Commissioners. In other words, the Commissioner would like to have the
discretionary authority to appoint as many Assistant Commissioners as he or she
considers necessary.

The Committee agrees that the Commissioner should have flexibility in structuring
his or her Office. The Commissioner is in the best position to assess the demands
on the Office and, therefore, should be able to structure the Office in order to
meet those demands. The fact that the Commissioner’s jurisdiction has recently
been expanded to cover municipal institutions is an example of why the
Commissioner needs to be able to appoint Assistant Commissioners to meet
changing demands.

The Committee, therefore, recommends:

(50.

that subseaion 4(4) be amended as follows:
4(4) The Commissioner may appoint one or more officers of his or her staff
to be Assistant Commissioners.

Oath of Office

Currently, the Act does not require the Commissioner or his or her staff to swear
an oath of secrecy prior to assuming a position with the Commissioner’s Office.
However, subsection 55(1) does impose a duty of confidentiality on the
Commissioner and anyone acting on his or her behalf.
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The Commissioner’s Office proposed that an oath of secrecy provision be included
in the Act. In addition, the Commissioner’s Office recommended that a breach of
the oath should be grounds for dismissal.

The rationale for this proposal is that the Commissioner and his or her staff
review, on a daily basis, sensitive information. In light of this fact, there might
be some concern on the part of institutions about providing information to the
Commissioner’s Office. In the view of the Commissioner’s Office, requiring the
Commissioner and staff to take an oath of secrecy would instill confidence in
institutions providing information to the Commissioner’s Office, since there would
be some assurance that breaches of confidentiality would be taken seriously.
Greater confidence on the part of institutions would, in turn, enhance the
efficiency of the review process, as institutions make information more readily
available to the Commissioner’s Office.

It was also pointed out that oath of secrecy provisions are contained in the
legislation governing other officers of the Legislature who perform review
functions, such as the Ombudsman, the Provincial Auditor and the Chief Election
Officer.

The Committee is of the view that the Act can operate effectively only if those
who provide sensitive information to the Commissioner’s Office are confident that
such information will be kept confidential. Requiring the Commissioner and his
or her staff to take an oath of secrecy would help to promote confidence in both
the Commissioner’s Office and the information and privacy system as a whole.
•

The Committee, therefore, recommends:

61.

that the following provision be included in the Aa:
4a. Before commencing the duties of his or her Office, the Commissioner
shall take an oath, to be administered by the Speaker of the Assembly, that
he or she will faithfully and impartially exercise the functions of his or her
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Office and that subject to this Act, he or she will not disclose any
information received by him or her as Commissioner.
8a(l) Every employee of the Commissioner shall take an oath of secrecy
upon becoming so employed.
(2) A breach of the oath of secrecy is grounds for dismissal.

Salary

The salary of the Commissioner is governed by subsections 6(1) and 6(2) of the
Aa. These subsections state:

6.-(l) The Commissioner shall be paid a salary to
be fixed by the Lieutenant Governor in Council.
(2) The Salary of the Commissioner shall not be
reduced except on the address of the Assembly.
In the view of the Commissioner’s Office, the existing mechanism for establishing
the salary of the Commissioner compromises the independence of the
Commissioner. For example, since section 6 contains no mechanism for
providing an increase in the Commissioner’s salary, other than the power given to
the Lieutenant Governor in Council to review the salary, the Lieutenant Governor
in Council could be seen to exercise, indirectly, a degree of control over the
Commissioner. The independence of the Commissioner is also threatened by the
fact that section 6 contains no guidelines as to how the Commissioner’s salary is
to be determined. The uncertainty created by the lack of guidelines could cause a
Commissioner to be concerned about the effect his or her decisions might have on
the future determination of his or her salary by the Lieutenant Governor in
Council.

Another concern raised by the Commissioner’s Office about the current salary
provisions is that high calibre people might not be attracted to the position of
Commissioner if there is no specific mechanism for providing future increases in
salary.

101

The Commissioner’s Office presented two alternatives for amending the existing
salary provisions. The amendment preferred by the Commissioner’s office would
be to make the Commissioner’s salary equal to the salary of a judge of the Ontario
Court of Justice (General Division). The alternative proposal would be to set the
salary of the Commissioner within the highest range of salaries paid to deputy
ministers in the Ontario civil service.

The Commissioner’s Office believes both proposals address the concerns about
independence and uncertainty created by the existing salary provisions. The
preferred amendment, which is based on the current salary provisions for the
federal Information Commissioner and Privacy Commissioner, eliminates the
potential for political interference by removing the Cabinet from the salary
determination process. Uncertainty is removed because the salary of a judge of
the Ontario Court of Justice (General Division), is reviewed annually under the
federal Judges Act.

The alternative proposal, it was submitted, addresses the concern about
independence by taking the power to set the Commissioner’s salary away from
Cabinet and giving it to a more neutral body, the Board of Internal Economy.
Uncertainty is removed because the salaries of deputy ministers are reviewed
annually by the Board.

Both proposals would include a provision stating that the salary of the
Commissioner would be paid out of the Consolidated Revenue Fund. The purpose
of this provision is to underscore the independence of the Commissioner.

The Committee agrees that the proposed amendments would enhance the
independence of the Commissioner’s Office and would add certainty to the salary
determination process. However, the Committee feels the second proposal of the
Commissioner’s Office is more appropriate. In addition, the Committee believes
the Commissioner’s salary should be set within the general range of salaries paid
to deputy ministers, rather than within the highest range of salaries.
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The Committee, therefore, recommends:

62.

then seaion 6 be amended to read:
6(1) The Commissioner shall be paid a salary within the range of salaries
paid to deputy ministers in the Ontario civil service and is entitled to the
privileges of office of a deputy minister.
(2) The salary of the (Commissioner, within the salary range referred to in
subseaion (1), shall be determined and reviewed annually by the Board.
"Board" means the Board of Internal Economy referred to in section 84 of
the Legislative Assembly Act;
(3) The salary of the Commissioner shall be charged to and paid out of the
Consolidated Revenue Fund.
Pension

The pension of the Commissioner is governed by subsection 6(4) of the Act.
Subsection 6(4) states:

6.-(4) Part II of the Legislative Assembly
Retirement Allowances Act, except sections 15 and
16 and subsection 18(5), applies with necessary
modifications to the Commissioner in the same
manner as if the Commissioner were a member of
the Legislative Assembly and for the purpose,
"average annual remuneration" means the average
annual salary of the Commissioner during any five
years of his or her service, which years need not be
consecutive, during which his or her salary was
highest; . . .
However, subsection 14(a) of the Legislative Assembly Retirement Allowances
Act defines "average annual remuneration" to mean the average annual
remuneration during any 36 months of service. Since, technically speaking,
subsection 14(a) is applicable to the Commissioner, it is not clear what effea, if
any, the definition of average annual remuneration in subsection 14(a) has on the
definition of average annual remuneration in subsection 6(4) of the Act.
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In the view of the Commissioner’s Office, the general intent of subsection 6(4)
appears to be that, for the purposes of the Commissioner’s pension, the
Commissioner is to be treated as if he or she was a member of the Legislative
Assembly. Accordingly, the Commissioner’s Office has recommended that the
definition of average annual remuneration applicable to the pension of Members of
the Legislative Assembly should also be the definition applicable to the
Commissioner.

Since the Committee has recommended that the salary of the Commissioner be set
within the range of salaries paid to deputy ministers, it would be consistent with
that recommendation to have the pension benefits of the Commissioner reflect
those benefits available to deputy ministers.

The Committee, therefore, recommends:

63.

that Management Board review the provisions in the Act governing the
pension of the Commissioner with a view to establishing pension benefits
for the Commissioner that reflect those benefits available to deputy
ministers in the Omario civil service.

Temporary Commissioners

Seaion 7 of the Act states:

7. If, while the Legislature is not in session, the
Commissioner dies, resigns or is unable or neglects
to perform the functions of the Office of the
Commissioner, the Lieutenant Governor in Council
may appoint a Temporary Commissioner to hold
office for a term of not more than six months who
shall, while in such office, have the powers and
duties of the Commissioner and shall be paid such
salary or other remuneration and expenses as the
Lieutenant Governor in Council may fix.
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As it stands, section 7 does not allow for the appointment of a Temporary
Commissioner where the Commissioner dies, resigns or is unable to perform his
or her duties while the Legislature is in session. Technically, the effect of section
7 and seaion 4 (appointment of a Commissioner) is that, where the Commissioner
dies or becomes unavailable while the House is in session, the Lieutenant
Governor in Council is only authorized to appoint a Commissioner for a term of
five years, but cannot appoint a Temporary Commissioner.

However, even if the House is in session, there could still be a need for a
Temporary Commissioner while the selection process for a permanent
Commissioner is under way.

The Committee believes that the existing gap in section 7 should be removed by
allowing for the appointment of a Temporary Commissioner at any time such an
appointment becomes necessary.

The Committee, therefore, recommends:

64.

that section 7 he amended to read:
7. If the Commissioner dies, resigns or is unable or neglects to perform the
junctions of the Office of the Commissioner, the Lieutenant Governor in
Council may appoint a Temporary Commissioner to hold office for a term
of not more than six months who shall, while in office, have the powers
and duties of the Commissioner and shall be paid such a salary or other
remuneration and expenses as the Lieutenant Governor in Council may fix.

Staff

Subsection 8(1) of the Act provides that the Commissioner, subject to the approval
of the Lieutenant Governor in Council, may employ mediators and any other
officers and employees the Commissioner considers necessary, and may determine
their terms of employment.
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The Commissioner’s Office is concerned that, by giving the Lieutenant Governor
in Council authority to approve the Commissioner’s budget, there could be a
perception that the Commissioner is not completely independent of government.

It was also pointed out that subsection 8(1) does not reflect the actual procedure
followed in approving the budget of the Commissioner’s Office. The current
practice is for the Commissioner’s Office to submit its budget to the Board of
Internal Economy for approval, not the Lieutenant Governor in Council.

The Commissioner’s Office, therefore, recommended that the Board be
specifically authorized to approve the hiring of employees by the Commissioner
and the determination by the Commissioner of the terms and conditions of
employment for his or her employees.

In support of this recommendation, it was noted that the legislation governing
other Offices of the Legislature, such as the Office of the Provincial Auditor and
the Office of the Chief Election Officer, provides that the budgets for these offices
are to be approved by the Board of Internal Economy.

The proposed amendment would, in the view of the Committee, help to promote
the independence of the Commissioner. In addition, the amendment would make
the Act consistent with the practice which is currently followed for approving the
budget of the Commissioner’s Office.

The Committee, therefore, recommends:

65.

that the following amendments be made to the Aa:
2(1) In this Aa,
"Board" means the Board of Internal Economy referred to in section 84 of
the Legislative Assembly Act;
9(1) Subjea to the approval of the Board, the Commissioner may employ
mediators and any other officers and employees the Commissioner
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considers necessary for the efficient operation of the office and may
determine their salary and remuneration and terms or conditions.
Another issue concerning the staff of the Commissioner’s Office is employee
benefits. Subsection 8(2) states:

8.-(2) The employee benefits applicable from time
to time to the public servants of Ontario with
respect to,
(a)

cumulative vacation and sick leave credits for regular
attendance and payments in respect of such credits;

(b)

plans for group life insurance, medical-surgical insurance or
long term income protection; and

(c)

the granting of leave of absence,

apply to the employees of the Commissioner and where such
benefits are provided for in regulations made under the Public
Service Act, the Commissioner, or any person authorized in
writing by him or her, may exercise the power and duties of a
minister or deputy minister or of the Civil Service Commission
under such regulations.
Since subsection 8(2) sets out a specific list of benefits available to the employees
of the Commissioner’s Office, it could be argued that the Commissioner is not
authorized to grant his or her employees benefits which do not fall within the
listed categories. This potential restriction on employee benefits, it was
suggested, could deter well qualified candidates from applying for positions with
the Commissioner.

It was also pointed out that subsection 8(2) does not reflect the actual situation
with respect to employee benefits. In particular, the Commissioner’s Office has
been advised by the Human Resources Branch of the Legislative Assembly that the
employees of the Commissioner’s Office currently receive all of the benefits
available to public servants, and will, as a matter of practice, receive any new
benefits made available to public servants.
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The Committee believes the uncertainty surrounding the provision of benefits to
employees of the Commissioner’s Office should be clarified by expressly
providing in the Act that these employees are entitled to all of the benefits
available to public servants under the Public Service Act.

The Committee, therefore, recommends:

66.

that subsection 8(2) be emended to read:
8(2) The employee benefits applicable from time to time under the Public
Service Act to civil servants who are not within a unit of employees
established for collective bargaining under an Aa apply or continue to
apply, as the case may be. to the full-time permanent and probationary
employees of the Commissioner and the Commissioner, or any person
authorized in writing by him or her, may exercise the powers and duties of
a deputy minister under that Act in respect of such benefits.

The provisions relating to employee pensions also appear to be unclear.
Subsection 8(3) reads:

8.-(3) The Public Service Superannuation Act
applies to the permanent and probationary staff of
the Commissioner as though the Commissioner were
a commission designated by the Lieutenant
Governor in Council under section 28 of that Act.
The majority of provisions in the Public Service Superannuation Act, including
section 28, were repealed when the Public Service Pension Act. 1989 took effect.
In contrast to the Public Service Superannuation Act, the 1989 Act applies to
contract staff, in addition to permanent and probationary staff of the government.

In light of the recent amendments to the Public Service Superannuation Act, and
the coming into force of the Public Service Pension Act, 1989. it is not clear
which legislation is currently governing the pension benefits of the employees of
the Commissioner’s Office.
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The Committee believes this uncertainty should be removed by making it clear
that the Public Service Pension Act, 1989 applies to all employees of the
Commissioner’s Office.

The Committee, therefore, recommends:

67.

that subsection 8(3) be amended to read:
8(3) The Public Service Pension Act, 1989 applies to every person
employed by the Commissioner after the 31st day of December, 1989 as
though the Commissioner were a commission designated by the Lieutenant
Governor in Council under subseaion 2(1) of Schedule 1 of that Aa.

The last issue concerning the staff of the Commissioner’s Office is the lack of a
statutorily prescribed grievance procedure. At present, employees do not have
access to the grievance procedures available to public servants under the Public
Service Act. Therefore, when dealing with employee grievances, the
Commissioner is bound only by the lesser obligations imposed by the Employment
Standards Act and the common law. The Public Service Act, on the other hand,
establishes a comprehensive grievance procedure, including a right of appeal to
the Public Service Grievance Board.

The Commissioner’s Office believes the lack of a statutorily prescribed grievance
mechanism could affect the ability of the Commissioner to attract employees from
the civil service and elsewhere. Therefore, the Commissioner’s Office suggested
that the current wording of section 26 of the Audit Act, which makes the conduct,
discipline and grievance procedures of the Public Service Act ^plicable to
employees of the Office of the Provincial Auditor, should be incorporated into the
Aa.

The Committee believes that the employees of the Commissioner’s Office should
be entitled to the same job security afforded other public sector employees. A
dispute resolution mechanism which is removed from the Commissioner’s Office
would help to establish this security.
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The Committee, therefore, recommends:

68.

that a new section be included in the Aa, based on the current wording of
section 26 of the Audit Act, which would make the grievance provisions of
the Public Service Act applicable to employees of the Commissioner’s
Office.

Powers of the Commissioner
Review of Procedures and Practices of Institutions

Except in the context of an inquiry, the Act does not specifically give the
Commissioner authority to initiate a review of the access procedures of an
institution in order to determine whether the institution is complying with the
requirements of the Act. Neither does the Act specifically authorize the
Commissioner to initiate a review of records containing personal information held
by institutions, or to investigate an act or practice of an institution in order to
determine whether the institution is complying with the provisions in Part III
governing the collection, use, disclosure and retention of personal information.

Yet the Act requires the Commissioner to carry out certain duties which cannot be
effectively carried out in the absence of such powers. For example, subsection
58(3) requires the Commissioner to make an annual report to the Speaker of the
Legislative Assembly. This report must provide a comprehensive review of the
effectiveness of the Act in providing access to information and protection of
personal privacy, including an assessment of the extent to which institutions are
complying with the Act. Such an assessment is difficult to make if the
Commissioner cannot, on his or her own initiative, review the access procedures
of institutions, the personal information held by institutions, or investigate the acts
and practices of an institution.

Another example of a power the Commissioner might not be able to exercise fully
in the absence of specific authority is the power contained in subsection 59(b) to
order an institution to cease a collection practice, and destroy collections of
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personal information that contravene the Act. The Commissioner will not be able
to ascertain whether such practices or collections comply with the Act unless he or
she is authorized to initiate a review of the personal information records held by
an institution, or to investigate the acts and practices of an institution.

According to the Commissioner’s Office, the lack of specific authority in the Act
has meant that, in some cases, the Commissioner has had to rely on the "good
will" of institutions in order to determine whether they are complying with the
Act. This fart has affected the "manner and timeliness" with which the
Commissioner has been able to perform his duties.

Other jurisdictions have provided their information and privacy authorities with
explicit powers of review. Under the federal Access to Information Act, the
Information Commissioner has the power to review access procedures of
government institutions, at his or her own initiative, where there are reasonable
grounds for doing so. Under the federal Privacy Act, the Privacy Commissioner
is specifically empowered to investigate files contained in personal information
banks which have been designated as exempt from disclosure by the federal
Cabinet. In addition, the Privacy Commissioner, at his or her discretion, can
review personal information held by government institutions to ensure institutions
are complying with the provisions regulating the collection, retention and disposal
of personal information.

The information and privacy authorities in Quebec and Australia are also given
statutory authority to review, on their own initiative, the acts and practices of
institutions, as well as the personal information held by institutions.

In order to effectively carry out his or her mandate, the Commissioner’s authority
must be clear. It is apparent that implied authority is not sufficient to ensure the
full co-operation of institutions with the Commissioner when he or she feels it is
necessary to review the procedures of institutions so as to assess compliance with
the Art.
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In the view of the Committee, it would be consistent with the intent of the Act to
provide the Commissioner with statutory authority to conduct, at his or her own
initiative or following a complaint, a review of the access procedures of an
institution to determine whether an institution is complying with the Act. In
addition, it would be consistent with the Act’s intent to give the Commissioner
express power to review records of personal information held by an institution,
and to investigate an act or practice of an institution to assess compliance with the
Act’s provisions governing the collection, use, disclosure and retention of personal
information.

The Committee, therefore, recommends:

69.

that the following provision be included in the Act:
59. The Commissioner may,
(ia)

conduct a review of the access procedures of an institution or a
review of records of personal information in the custody or under
the control of an institution for the purpose of ascertaining whether
an institution is complying with the requirements of this Aa.

(iia)

investigate an act or practice of an institution that may breach a
privacy principle of this Act.

59a(l) For the purposes of the performance of the Commissioner’s
function under subsection 59(ia) or subsection 59(iia) of the Act, an
employee of the Commissioner, authorized by the Commissioner for
the purposes of this section may, at any reasonable time of the day,
after notifying the head of the institution of his or her purpose,
eruer the premises occupied by the institution and inspect any
records that are kept at those premises and any systems and
procedures that are in place at those premises and that are relevant
to the performance of the function.
(2)

The head shall provide the authorized person with all reasonable
facilities and assistance for the ejfeaive exercise of his or her
function under subseaion (1).
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Order to Cease a Use. Disclosure. Retention or Collection Practice

Outside the context of an appeal, the only specific powers given to the
Commissioner under the Aa for ensuring compliance with the privacy provisions
of the Act are the powers set out in section 59 to order an institution to cease a
collection practice and/or destroy collections of personal information that
contravene the Act. As stated in the Commissioner’s submission to the
Committee:

The Act is silent with respect to what the
Commissioner can do immediately, directly and
effeaively, in order [to] prevent further
contraventions, where institutions are using,
disclosing or retaining personal information in their
custody or under their control in a manner that
contravenes Part III of the Act.
The current practice in dealing with an institution that might be in violation of the
privacy provisions of the Act is for the Commissioner to seek the co-operation of
the institution prior to conducting an investigation. Following an investigation,
the Commissioner makes recommendations for correcting any improper acts or
practices of the institution.

According to the Commissioner’s Office, these recommendations are "generally
adopted and implemented." However, as noted in the previous section of this
report on the Commissioner’s powers of review, the Commissioner is forced, in
some cases, to rely on the "goodwill" of institutions to ensure compliance with the
privacy provisions of the Act.

Other jurisdictions have provided their information and privacy authorities with
specific remedial powers to deal with privacy complaints. In Quebec, for
example, the Commissioner d'access d. Vinformation may order institutions to
correct, delete or destroy personal information held by the institution, or to
discontinue a particular use of personal information. In addition, the
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Commissioner may order an institution to take any measure it considers necessary
to bring the institution into compliance with the Quebec legislation.

The legislation in the United States and Australia provides individuals with privacy
complaints a right to compensation for any damages they might have suffered due
to a breach of privacy.

If one of the duties of the Commissioner under the Act is to ensure that
institutions are complying with the privacy provisions of the Aa, he or she must
have the powers necessary to perform this duty. Other jurisdictions have
recognized the need for remedial provisions to redress improper privacy practices
of institutions. The Committee believes it is time that Ontario’s legislation fully
recognized this need.

Therefore, the Committee recommends that the Commissioner be given, in
addition to the existing power to order an institution to cease a collection practice,
the specific authority to order an instimtion to cease a use, disclosure or retention
practice that contravenes the Act.

The Committee, therefore, recommends:

70.

that subsection 59(b) be amended as follows:
59.
(b)

The Commissioner may,
after hearing the head, order an institution to,
(i)
(ii)

cease a use, disclosure, retention or collection practice,
and
destroy collections of personal information.

that contravene this Act;
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COMPUTER MATCHING

Computer matching has been defined as:

the comparison of different lists or files to
determine whether identical, similar or confliaing
information appears in them. Comparisons can be
made by matching names, social security numbers,
addresses, or other personal identifiers.
Computer matching can be put to many uses, including the detection of individuals
and organizations that might be defrauding the government, reducing the
duplication of government benefits or billing, and verifying continuing eligibility
for government benefits. In addition, this process can be used for "front-end"
verification; that is, verification of personal information provided by an individual
to government before benefits or services are given. However, computer
matching is most frequently used in the area of law enforcement to identify
suspects for investigation.

Computer matching is currently practised in all Western European countries, the
United States and by the Canadian federal government. In his submission to the
Committee, the Information and Privacy Commissioner stated that, in light of the
experience in other jurisdictions, it would be "reasonable to assume" that
computer matching is currently being practised within the Ontario government.

Supporters of computer matching argue that it is an effective way of detecting and
deterring fraud, waste and abuse within government programs. The result of
greater detection and deterrence of fraud is greater efficiency in the delivery of
such programs and, ultimately, greater public confidence and support for the
government. Furthermore, it is argued, computer matching is a less intrusive
records auditing technique than manual reviews. Finally, supporters maintain that
computer matching is a cost-effective process, since the savings resulting from
matching outweigh the costs of the process.
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Critics of computer matching have reservations about the reported benefits
associated with the process, and are concerned about the potential threat to civil
liberties.

Doubts about the benefits of computer matching stem from the fact that there is
little government regulation of the practice, and therefore, little reliable
information about computer matching. In the absence of reliable information, the
alleged benefits of computer matching cannot be accurately measured. It has also
been observed that the quality and accuracy of information produced by computer
matching is suspect, since errors have resulted due to the use of incorrect or
inaccurately entered data, time lags and hardware and software problems.

Privacy advocates also argue that there will be a greater security risk as more and
more sensitive personal information is linked together by computer matching. The
increase in the use of computers and computer networks could produce a large
number of accidents and security breaches.

The potential threat to civil liberties posed by computer matching was described
by the federal Privacy Commissioner in his submission to the Parliamentary
committee which reviewed the federal legislation:

Computer matching turns the traditional presumption
of innocence into a presumption of guilt; in
matching, even when there is no indication of
wrong-doing, individuals are subject to high
technology search and seizure. Once the principle
of matching is accepted, a social force of unyielding
and pervasive magnitude is put in place.
Privacy advocates also argue that computer matching results in a loss of control of
personal information, since matching is often done without the consent or
knowledge of the individuals concerned. The loss of control is increased when
information used in matching is obtained from other institutions or third parties,
rather than directly from the individual.
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The potential problems associated with computer matching have been recognized
in many other jurisdiaions. For example, Quebec’s legislation permits a
government institution to release personal information to another institution,
without the consent of the individual concerned, only if the release is necessary to
comply with another statute. The release of personal information must be done in
accordance with the terms of a written agreement, which must be approved by the
Quebec government. Quebec’s Commission d’access a. rinformation is currently
studying the development of computer matching in Quebec.

Despite the recommendations of the Parliamentary review committee, the federal
government has yet to include specific provisions in the Privacy Act to deal with
computer matching. However, the federal government has issued guidelines
requiring public notification of any matching programs, and adequate security for
information used in matching. In addition, these guidelines require that computer
matching programs can be established only when there are no reasonable
alternatives to computer matching.

Specific provisions regulating computer matching have been adopted in the United
States, Australia and several European countries. The European Community has
also implemented regulatory measures. These jurisdictions require government
institutions to submit proposed computer matching programs to a data protection
agency for review. Some of these agencies are authorized to accept or reject a
proposed program. Others are simply given authority to make recommendations.

In the opinion of Ontario’s Information and Privacy Commissioner, the key issue
with respect to computer matching is not whether the benefits outweigh the
problems; rather, it is "whether there are adequate safeguards associated with the
technology to prevent violation of personal privacy." The Act, as it stands,
provides only limited authority for the Commissioner to review computer
matching programs. It is almost impossible for the Commissioner to determine
the extent to which computer matching is being practised in the Ontario
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government and, therefore, the extent of the threat to personal privacy posed by
computer matching.

It is the Committee’s conclusion that there is an immediate need to determine the
extent to which computer matching is being practised in this province, and to
establish a regulatory framework to ensure that this practice does not impinge on
individual privacy rights. This need is highlighted by the fact that other
jurisdictions in Canada and around the world have recognized the privacy
implications of computer matching by adopting specific regulatory measures to
control this practice.

However, it has been made clear to the Committee that a simple amendment to the
Act cannot adequately address this issue. Therefore, the Committee supports the
recommendation of the Information and Privacy Commissioner’s Office that a
Task Force be established to examine the issue of computer matching, including
its associated privacy concerns, and that this Task Force report back to the
government with recommendations for an appropriate mechanism to control
computer matching in the government.

The Committee, therefore, recommends:

71.

that a Task Force be created to examine the practice of computer matching
and its associated privacy concerns, and to report within six months with
recommendations on an appropriate mechanism to control and monitor
computer matching within the Ontario government.

MISCELLANEOUS
Documents to be Made Available by Institutions

The suggestion was made to the Committee that government ministries should
publish a list of all studies and policy documents that would be accessible under
the Act. Such a list, it was argued, would enhance public access to government
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information and reduce some of the difficulties requesters have experienced in
gaining access to these types of documents.

In a recent public address, the Information and Privacy Commissioner stated:

Governments should more regularly and routinely
make certain kinds of information available; certain
categories or records should automatically be
disclosed to the public in advance of any access
request being made.
The Committee believes it would be consistent with the principle of more open
government if all institutions, not just ministries, were required to publish, on a
periodic basis, a list of all studies and policy documents that are publicly
available.

The Committee, therefore, recommends:

72.

that institutions be required to publish, in advance of any request being
made, and on a periodic basis, a list of all studies and policy documents
that are available to the public.

A broader proposal was to require institutions to designate all information as
public or private at the time the information is collected or received by an
institution. While such a requirement would likely speed up the process for
requesters, it would, in effect, involve the application of the Act to every piece of
information an institution receives. The cost implications of this proposal are
enormous. Moreover, a record which is not confidential at the time it is received
might become confidential when personal information is subsequently added, thus
rendering the initial designation of the record invalid. The Committee, therefore,
cannot support this proposal.
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Information and Privacy Co-ordinators

A survey of institutions conducted by the Information and Privacy Commissioner’s
Office found that final approval of access requests in ministries is generally
reserved for either the deputy minister, assistant deputy minister, or some
combination of these and other senior officials. Few Information and Privacy Co¬
ordinators in ministries are allowed to give final approval for requests. In
agencies and community colleges, more Co-ordinators are given this authority, but
these institutions are still a minority.

The survey also found that Co-ordinators are not highly placed within the
decision-making processes and structures of institutions and are generally fixed at
the middle to lower end of the management scale.

As described earlier in this report, the Committee heard evidence of delays
resulting from the fact that several people within government institutions are
involved in the review of a request. The Committee is concerned that, due to the
lack of authority and status given to Information and Privacy Co-ordinators in
institutions, delays in responding to a request are originating at the senior official
level.

The problems facing Information and Privacy Co-ordinators were summarized by
the federal Privacy Commissioner in his submission to the Parliamentary
committee which reviewed the federal legislation;

Theirs is a difficult role. They have divided
loyalties, pulled on the one side to their own
department where their careers are at stake, on the
other to the Privacy Act and to fair information
practices. Sometimes the two roles are difficult to
reconcile, and that, is inevitable.
Not inevitable is the lack of support given to some
privacy co-ordinators by their superiors. Some co¬
ordinators are even reluctant to press their concerns
with department lawyers lest they be considered
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disloyal. Nor, as a group, do they seem influential
as the privacy consciences of their departments.
Many of them are not in the mainstream of their
organization. The position of co-ordinator is not yet
generally seen as desirable for career progress.
The federal review committee concluded that one of the ways to secure and
enhance the role of Co-ordinators would be to recognize their status and role in
the access and privacy legislation. The federal committee also recommended that
the government ensure that Co-ordinators are senior level officials wherever
possible, and that Co-ordinators have direct reporting and working relationships
with senior management in order to increase awareness of information and privacy
issues.

This Committee believes that similar measures would help to enhance the status
and role of Co-ordinators working under the Ontario information and privacy
legislation, and, ultimately, would help to improve the efficiency with which
access requests are handled.

The Committee, therefore, recommends:

73.

that the status and role of Information and Privacy Co-ordinators be given
explicit recognition in the Aa; and

74.

that Management Board ensure that Co-ordinators are senior level officials
wherever possible, and that Co-ordinators have a direct reporting and
working relationship with senior management of institutions.

Section 77 of the Workers’ Compensation Act

Under section 77 of the Workers’ Compensation Act, where there is a dispute
about the entitlement of a worker to benefits under the Act, the worker will be
given full access to the files and records respecting the worker’s claim held by the
Workers’ Compensation Board. However, the employer of the worker making a
claim will only be entitled to those records held by the Board which the Board
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"considers to be relevant to the issue or issues in dispute." Limited access is
provided in these circumstances to ensure that employers do not gain access to
personal information held by the Board which is not relevant to a claim.

It was submitted to the Committee that the limited access given to employers
under section 77 is not sufficiently restricted, and that it would be better if access
to worker’s records in these cases was governed by the stricter personal
information provisions contained in section 21 of the Freedom of Information and
Privacy Act. 1987.

The Committee notes that to give effect to this proposal would require
amendments to the Act specifically directed at workers’ compensation issues. In
the view of the Committee, if stricter controls over the release of worker’s records
is considered necessary, such controls would more appropriately be implemented
by way of an amendment to the Workers’ Compensation Act.

The Ombudsman

The Ombudsman of Ontario argued that certain provisions in the Act are
interfering with the performance of her duties.

The first issue concerns the release of information by institutions to the
Ombudsman. Under subsection 20(1) of the Ombudsman Act, government
institutions are required to furnish any information to the Ombudsman relating to
any matters under investigation. This duty to provide information to the
Ombudsman was confirmed in the old subsection 42(m) of the Freedom of
Information and Protection of Privacy Act. 1987. Subsection 42(m) specifically
stated that institutions must supply any information requested by the Ombudsman,
regardless of the provisions of the Act.

However, in 1989, subsection 42(m) was repealed. According to the
Ombudsman, the repeal of subsection 42(m) has caused difficulties for her in that
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some institutions have interpreted the repeal of this subsection to mean that
institutions are only required to give information to the Ombudsman in accordance
with the provisions of the Act, rather than in accordance with the provisions of the
Ombudsman Act.

The Committee notes that subsection 42(m) was repealed only because it was
viewed as redundant in light of subsection 42(e). Subsection 42(e) provides that
institutions must disclose information if the disclosure is necessary to comply with
the provisions of another statute. Thus, institutions are still obligated, through the
combined effect of subseaion 42(e) of the Act, and subsection 20(1) of the
Ombudsman Act, to disclose any information requested by the Ombudsman.

Accordingly, the Committee does not believe an amendment to the Act is
necessary in order to address the concern raised by the Ombudsman. However,
the Committee does feel it would be helpful if Management Board undertook to
make it clear to institutions that, despite the repeal of subsection 42(m),
institutions are still obligated to provide information to the Ombudsman upon
request.

The Committee, therefore, recommends;

75.

that Management Board ensure thax institutions are made aware of their
obligation under subseaion 42(e) of the Aa and subseaion 20(1) of the
Ombudsman Aa to provide information to the Ombudsman upon request.

The second issue raised by the Ombudsman concerns the release of information
provided by the Ombudsman to institutions. In a recent decision of the
Information and Privacy Commissioner, a ministry was ordered to disclose a
document which had been provided, several years ago, to the ministry by the
Ombudsman during the course of an investigation. The Ombudsman is concerned
that sensitive personal information provided by that office to government
institutions is now going to be available to the public if a request is made under
the Aa.
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As the decision of the Commissioner is currently under judicial review, the
Committee believes it would not be appropriate to make recommendations
concerning this issue at this time.

District Health Councils

District Health Councils are government agencies responsible for advising the
Minister of Health on health issues affecting the populations covered by Councils.
Each District Health Council is treated as a separate institution under the Act, and
each must have its own Information and Privacy Co-ordinator.

According to the freedom of information committee of the District Health
Councils, Councils are rarely called upon to apply the provisions of the Act.
Since the Co-ordinators for these Councils have few occasions to apply the Act,
their knowledge of information and privacy matters has deteriorated. This
situation means that these Co-ordinators will not be able to effectively apply the
provisions of the Act on the few occasions they are required to do so.

The District Health Councils argued it would be more practical if they were
treated as one institution for the purposes of the Act, with one Information and
Privacy co-ordinator representing all Councils.

The Committee notes that the survey of institutions conducted by the
Commissioner’s Office in 1990 confirms that District Health Councils receive few
access requests.

The Committee, therefore, recommends:

76.

that Management Board give consideration to designating Distria Health
Councils, as a group, as one institution for the purposes of the Act, with
one Information and Privacy Co-ordinator representing all Distria Health
Councils.
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Distinction Between Officers and
Employees in the Commissioner’s Office

The Act makes several references to "officers" of the Office of the Information
and Privacy Commissioner. Although the distinction between "officers" and
"employees" is important in the context of corporate law, it is not relevant in
other areas. In faa, drafters of legislation today avoid the use of the term
"officer" when drafting legislation not related to corporate law and, instead, use
the term "employee."

Apparently, the use of the term "officer" in the Act was an oversight in drafting,
and the distinaion between "officer" and "employee" in the Act is meaningless.

The Committee, therefore, recommends:

77.

that the following subsections be amended as follows:
4(4) The Commissioner shall appoint one or two of his or her employees
to be Assistant Commissioners.
56(1) The Commissioner may in writing delegate a power or duty granted
to or vested in the Commissioner to any person, except the power to
delegate under this section, subject to such limitations, restrictions,
conditions and requirements as the Commissioner may set out in the
delegation.
52(1) A head may in writing delegate a power or duty granted or vested
in the head to an employee or employees of the institution subject to such
limitations, restriaions, conditions and requirements as the head may set
out in the delegation.

A related issue concerns the reference to "mediators" and "officers" in subsection
8(1). There is no apparent reason for the specific reference to "mediators" in
subsection 8(1), and, as described above, the use of the term "officers" is
unnecessary.
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The Committee, therefore, recommends:

78.

that subsection 8(1) be amended as follows:
8(1) Subjea to the approval of the Lieutenant Governor in Council, the
Commissioner may employ such staff as the Commissioner considers
necessary for the efficient operation of the office and may determine their
salary and remuneration and terms and conditions of employment.

Health Care Records

The Committee was made aware of a number of concerns about the release of
personal information contained in health care records. For example, the Ontario
Board of Examiners in Psychology is concerned that the Act might permit
unauthorized access to the personal information contained in psychologist’s files.
The Ontario Cancer Treatment and Research Foundation wants to ensure that
institutions covered by the Act will continue to be able to supply information
about the incidence of cancer to the Ontario Cancer Registry.

The Committee notes that the Ministry of Health is currently reviewing all healthrelated information issues for the purposes of the proposed Health Care
Information Access and Privacy Act. It is the Committee’s understanding that the
issues raised before it concerning access to personal information related to health
care will be dealt with under the Ministry of Health’s proposed legislation.

Genealogical Records

The Ontario Genealogical Society (the OGS) has called for greater access to all
birth, death and marriage records in Ontario. In the view of the OGS, greater
access is justified on the grounds that such information is historical in nature.
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Birth, death and marriage records are collected under the Vital Statistics Act and
are held by the Registrar General’s Office (the RGO), a branch of the Ministry of
Consumer and Commercial Relations.

Currently, if a person wishes to conduct genealogical research in respect of one’s
own family, the regulations to the Vital Statistics Act allow a person to have
access to such information as is deemed appropriate by the RGO.

If a person wishes to conduct research about someone who is not related to the
researcher, then access to records is very restricted, and will be governed by the
provisions of the Vital Statistics Act and the Freedom of Information and
Protection of Privacy Act. 1987.

It should be noted that the RGO not only issues birth, death and marriage
certificates, but also maintains a registration system for births, deaths and
marriages. Registrations contain significantly more information than certificates,
including personal information about persons other than the person who is the
subject of a registration. For example, a death certificate shows the name, sex,
date and place of death of the deceased. A death registration, in addition to this
information, shows the names, marital status and occupation of the parents of the
deceased, as well as how the remains were disposed of, the name of the funeral
home, the cause of death, and any autopsy report that might have been made.

The OGS recommended that all birth and marriage records be released into the
public domain 75 years after the date of the event which is the subject of the
record. In addition, the OGS recommended that all death records be made
available to the public 30 years after the date of death.

The recommendations of the OGS have raised some concerns on the part of the
Committee. With respect to the proposal to release all birth and marriage records
75 years after the date of the event, the Committee notes that such a rule could
result in the disclosure of personal information about people who are still alive.
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As for the recommendation to release all death records 30 years after the date of
death, the Committee notes that subsection 2(2) of the Act already provides that
personal information does not include information about a person who has been
dead for more than 30 years. As a matter of practice, the RGO releases all death
certificates upon payment of a fee. However, since death registrations contain
information about more than one person, the RGO has interpreted subsection 2(2)
to mean that only information relating to the persons named in the registration
who have been dead for more than 30 years will be released. Information in a
registration relating to persons who have not been dead for more than 30 years
will only be released in accordance with the personal privacy provisions of the
Act.

The difficulty with the OGS proposals is that they do not distinguish between
certificates and registrations, they simply refer to birth, death and marriage
records. If the OGS is suggesting that the information contained in registrations
should be made publicly available, then its proposals raise serious individual
privacy concerns. In addition, the proposed 75 year rule for all birth and
marriage records appears to be too short.

The Committee, therefore, recommends that Management Board examine this
issue with a view to clarifying the OGS proposals described above, and
establishing a satisfactory arrangement for the release of genealogical records.

The Committee, therefore, recommends:

79.

that Management Board examine the relevant provisions of the Act, the
Vital Statistics Act, as well as the proposals of the Ontario Genealogical
Society outlined in this report, with a view to establishing a clear policy
for the release of information held by the Registrar General's Office to
genealogical researchers.
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Legislative Review

Section 68 of the Act requires the Standing Committee on the Legislative
Assembly to condua a comprehensive review of the Act within three years of the
Act coming into force. However, section 68 does not provide for any further
reviews.

The Committee believes that several important issues of immediate concern were
raised during the course of the Committee’s review. In addition, a number of
long term issues were identified, such as the impact of computer matching on
personal privacy. In light of the many emerging information and privacy issues,
and the fact that the Act is still in its infancy, the Committee believes it would be
worthwhile to assess the operation of the Act in another three years.

The Committee, therefore, recommends:

80.

that section 68 be amended to require the Standing Committee on the
Legislative Assembly to undertake a comprehensive review of the Act within
three years of the date this report is tabled in the Legislature, and, within
one year of beginning that review, to report to the Legislature with
recommendations for amendments to the Act.

Technical Amendments

The Committee notes that the Office of the Information and Privacy Commissioner
has made 11 suggestions for amending the Act that are strictly technical in nature.
The Committee supports the adoption of these suggestions.

The Committee, therefore, recommends:

81.

that the 11 technical amendments to the Act recommended by the Office of
the Information and Privacy Commissioner, comained in the brief
submitted by the Commissioner’s Office to the Committee, be implemented.
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LIST OF RECOMMENDATIONS

1.

That Management Board and the Office of the Information and Privacy
Commissioner continue their efforts to educate the public about its rights
under the Act. Consideration should be given to establishing a computer
data base for the Directory of Records published by Management Board.

2.

That coverage of the Act be extended to include the administrative and
support services of the Legislative Assembly.

3.

That the Act be extended to cover all "government agencies."
"Government agencies" should be defined in the Act as any agency to
which the government appoints at least one member. The Act should also
be extended to cover any organization which receives more than $50,000
annually in public funds.

4.

That the Ontario government encourage private sector corporations to
develop and implement voluntary privacy protection codes.

5.

That the Cabinet records exemption be a discretionary exemption.

6.

That section 12 be amended to make clear that records containing factual
materials submitted to Cabinet are subject to the principle of severability.

7.

That the 20 year exemption period in subsection 12(2) be changed to
15 years.

8.

That subsection 12(2)(b) be amended to read:
12(2) Despite subsection (1), a head shall not refuse under subsection (1)
to disclose a record where,
(b)

the record was prepared for the present Executive Council
and the present Executive Council consents to access being
given.

9.

That the advice to government exemption in section 13 be clarified to
specify whether the exemption applies to public servants at any level of
government, and whether it applies to general statements of opinion in
addition to specific advice and recommendations.

10.

That subsection 13(2) be amended to include a specific reference to polling
information.

11.

That subsection 13(3) be amended to provide that records containing
advice to government shall be released where a record is more than 15
years old.
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12.

That section 17 be amended to specify whether it applies only to
information that was actually supplied by a third party to an institution.

13.

That section 17 be amended to ensure that it applies to information
required by a statute or an agreement to be supplied by a third party to an
institution.

14.

That the subjective wording contained in subsections 17(l)(a) and 17(l)(c)
be reviewed with a view to establishing a more workable test for the
disclosure of third party information.

15.

That section 19 be amended to make clear that the solicitor-client privilege
exemption will only apply in circumstances of pending or likely litigation
involving a government institution.

16.

That section 19 be amended to make clear that the solicitor-client
exemption applies in respect of counsel employed or retained by an
institution.

17.

That Management Board ensure that Information and Privacy
Co-ordinators are trained in the proper application of the personal privacy
exemption.

18.

That consideration be given to re-drafting section 21 to make it less
convoluted and more easily understood by users of the Aa. Particular
attention should be focused on the wording establishing the test for
disclosure under subsection 21(l)(f).

19.

That seaion 21 be amended to include a provision for the protection from
disclosure of personal information, including an individual’s name, address
and telephone number, when a request is made for such information for
mailing list purposes. This provision should address the question of how
such requests can be identified and should clearly define "mailing list
purpose."

20.

That subsection 22(a) be amended as follows:
22. A head may refuse to disclose a record where,
(a)

21.

the record or the information contained in the record has been
published or is currently available to the public, and the head has
informed the requester of the specific location of the record or
information contained in the record.

That the following subsection be added to section 22:
22(2) Where a head refuses to disclose a record or the information
contained in the record under clause (b) and subsequently learns that the
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record will not be published as scheduled, the head shall immediately give
the person who made the request, ■written notice in accordance with
section 26.
22.

That the operation of section 23 be reviewed. In particular, the obligation
to raise the question of a compelling public interest, as well as the onus to
demonstrate the public interest in the record, should be clarified. The
possibility of defining "compelling public interest" should be considered.

23.

That the exemptions to the right to access be reviewed with a view to
establishing time limits for those exemptions which are currently not
subject to time restrictions. Special consideration should be given to the
exemption for personal privacy, as well as to those law enforcement
records which retain their sensitivity over time.

24.

That Management Board conduct a review of institutions and, in
particular, the working conditions of Information and Privacy Co¬
ordinators, to identify sources of delay in responding to requests within the
30 day time limit established under section 26. If delay is found to
originate at the Co-ordinator level, consideration should be given to
providing more training and resources to allow Co-ordinators to deal more
efficiently with access requests. If delay originates at higher levels of
management within institutions, consideration should be given to reducing
the time allowed to respond to a request.

25.

That subsection 28(2) be amended to read:
28(2) The notice shall contain.

(b)

a copy of the record or part thereof that relates to the person, or, if
the record or part thereof is extensive, a short description of the
contents and notice that the person may gain access to the record or
part thereof at a designated office of the institution and may obtain
a copy thereof upon payment of the copying fees established
pursuant to the Act.

26. That subsection 28(8) be amended by adding two new provisions, as
follows:
28(8) Where a head decides to disclose a record or part thereof under
subsection (7), the head shall state in the notice,
(a)

the reasons for the decision:

Ib}

the name and office of the person responsible for making the
decision to grant access:

(c)

That the person to whom the information relates may ^peal to the
Commissioner within thirty days after the notice is given; and

(d)

That the person who made the requests will be given access to the
record or to a part thereof, unless an appeal of the decision is
commenced within thirty days after the notice is given.

That the time for notice contained in subsection 28(3) be reduced from 30
to 20 days.
That subsections 29(l)(b) and 29(3) be amended to read:
29(1) Notice of refusal to give access to a record or a part thereof under
section 26 shall set out,
(b) where there is such a record,
£0

a description of the record.

29(3) Where the head refuses to disclose a record or part thereof under
subsection 28(7),
(a)

a description of the record or part thereof.

That the following section be added to the Act:
24a(l) Notwithstanding any provision in any Act, where any
correspondence sent by,
(a)

an inmate of any provincial correctional institution;

(b)

a child who is held in a place of open custody under seaion 91 of
the Child and Family Services Act. 1984:

(c)

a person held in a place of secure or open custody designated under
section 24 of the Young Offenders Act (Canada); or

(d)

a patient in a provincial psychiatric facility,

is addressed to the Commissioner it shall be immediately forwarded,
unopened, to the Commissioner by the person for the time being in charge
of the institution, training school, place of secure or open custody or
facility.
(2) The person for the time being in charge of an institution, training
school, place of secure or open custody or facility, as the case may be.
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shall immediately forward, unopened, any correspondence sent by the
Commissioner to a person described in clauses (l)(a) to (d).
30.

That Management Board ensure that the heads of all institutions understand
the purpose and effect of subsection 39(l)(h).

31.

That subsection 39(2)(a) be amended to read:
39(2) Where personal information is collected on behalf of an institution,
the head shall, unless notice is waived by the responsible minister, inform
the individual to whom the information relates of,
(a)

32.

the specific legal authority for the collection.

That the following section be added to the Act:
43a. An institution shall ensure that personal information in its custody and
under its control is protected by such security safeguards that are
reasonable in the circumstances to prevent loss or unauthorized access,
use, modification or disclosure.

33.

That section 43 be amended to provide that the purpose of a use or
disclosure of personal information is a consistent purpose under
subsections 41(b) and 42(a) only if a person might reasonably have
expected such a use or disclosure.

34.

That subsection 42(b) be amended to read:
42. An institution shall not disclose personal information in its custody or
under its control except,
(b)

where the person to whom the information relates has identified
that information in particular and consented in writing to its
disclosure, and

That a new provision be included in the Act which would prevent the use
by institutions of general "consent to release" forms at the time personal
information is collected.
35.

That any intended distinction between subsections 21(l)(d) and 42(e) be
clarified.

36.

That subsection 47(2) be amended to read:
47(2) Every individual who is given access under subsection (1) to
personal information is entitled to,
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(b)

37.

require that a statement of disagreement be attached or linked to
the information reflecting any correction that was requested but not
made.

That subsection 48(3) be repealed, and that subsection 48(2) be amended to
read:
48(2) Subsections 10(2) and 24(2) and sections 25, 26, 27, 28, 29 and ^
apply with necessary modifications to a request made under subsection (1).

38.

That the practices of Ontario police forces with respect to the release of
personal information under the provincial and municipal acts be reviewed
one year from the date the municipal act came into effect.

39.

That the Act be amended to require an institution to consider, prior to
implementation, all reasonable alternatives to a proposed use or disclosure
of personal information without the consent of the individuals concerned,
and to implement the method which will have the least intrusive effect on
personal privacy. In addition, the Act should require institutions to
demonstrate that they have considered, prior to implementation, all
reasonable alternatives to a proposed use or disclosure of personal
information.

40.

That the Aa be amended to require the Information and Privacy
Commissioner, when dealing with a complaint, to investigate the
legitimacy of an institution’s proposed use or disclosure of personal
information without the consent of the individuals involved.

41.

That subsection 2(1) of the Municipal Freedom of Information and
Protection of Privacy Act, 1989 should be amended to define the
department of social services of a municipality which has appointed a
welfare administrator as a separate institution, distina from the municipal
corporation.

42.

That the provincial and municipal acts be amended to designate those
classes of employees who have a "need to know" information about the
recipients of social assistance.

43.

That the following subsection be added to section 50:
50(2a) Prior to, or after, the expiry of the 30 day period referred to in
subsection (2), and where special circumstances exist, the Commissioner
may extend the time for filing the appeal.

44.

That subseaion 50(3) be amended to read:
50(3) Forthwith upon receiving a notice of appeal, the Commissioner shall
inform;
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(a)

the head of the institution concerned;

(b)

the requester;

(c)

any person who was given notice of the request under subsection
28(1); and

(d)

any person who should have been given notice of the request under
subsection 28(1) if the head had intended to grant access to the
record,

of the notice of appeal.
45.

That subsection 52(6) be amended to read:
52(6) Despite subsection (4), a head may require that the examination of a
record by the Commissioner be of the original at its site where it would
not be reasonably practicable to reproduce the record or a part thereof by
reason of its length or nature.

46.

That Management Board conduct a review to identify the specific sources
of delay in the appeal process.

47.

That section 54 be amended as follows:
54(3) Notwithstanding subsection (2), where the Commissioner upholds a
decision of a head that the head may refuse to disclose a record or a part
of a record, the Commissioner may review the head’s exercise of
discretion to determine whether it has been exercised within proper limits
and on proper principles.
[The present subsections 54(3) and (4) would become subsections 54(4)
and (5).]

48.

That the Act specifically provide that no fees will be chargeable until an
institution is ready to disclose a requested record.

49.

That the fees applicable to general records apply to requests for personal
information made under section 47 where such requests involve more than
two hours of manual search to locate the record which is the subject of the
request.

50.

That requesters of information to be used for commercial purposes be
required to pay the full costs associated with such requests. Any such
provision will have to establish a means of identifying requests made for
commercial purposes.
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51.

That subsection 57(1) be amended as follows:
57(1) Where no provision is made for a charge or fee under any other Act,
a head shall require the person who makes a request for access to a record
to pay costs no greater than the following.

52.

That institutions be required to demonstrate all costs associated with a
request.

53.

That subsection 57(1) be amended as follows:

54.

(a)

a search charge for every hour of manual search required in excess
of two hours to locate the record;

(b)

computer and other costs incurred in locating, retrieving,
processing and copying the record.

That the following subsection be added to section 29:
29(5) Where a head fails to give the notice required under section 26 or
subsection 28(7) concerning a record, the Commissioner may, on appeal,
require the head to waive payment of all or any part of an amount required
to be paid by the person who made the request for access to the record.

55.

that the Act be amended to provide that:
(a)

all general records wiach have been transferred to the Archives of
Ontario be made available to the public 20 years after the creation
of the record; and

(b)

all records containing personal information which have been
transferred to the Archives be made available to the public 100
years after the creation of the record.

In the event time restrictions of less than 20 years are adopted for the
exemptions to the Act, the Act should ensure that records transferred to
the Archives are released in accordance with the time restrictions
applicable to the exemption.
56.

That appropriate amendments be made to the Act, and to the statutes listed
in subsection 67(3), to require that all records containing personal
information held under those statutes be made available to the public 100
years after the creation of a record.

57.

That the following subsection be added to section 65:
65(4) This Act does not apply to notes prepared by or for a member of a
tribunal that is exercising a statutory power of decision if those notes are
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prepared for that person’s personal use in connection with a proceeding in
which the tribunal is required by law to hold a hearing.
In addition, the new subsection should exempt from disclosure
communications between tribunal members and the drafts of written
reasons for decisions.
58.

That the following provision be included in the Act:
63a(l) The head of an institution may decide to disregard a request for
access to records if the request is vexatious, frivolous or amounts to an
abuse of the right of access.
(2)

The head shall, within thirty days after the request for access is
received, give written notice of the decision to the person who
made the request.

(3)

The notice shall,

(4)
59.

(a)

set out the reasons for the decision, the date of the decision
and the name and office of the person responsible for
making the decision;

(b)

identify the requests affected by the decision by their date;
and

(c)

indicate that the person may appeal to the Commissioner for
a review of the decision.

A decision under this section is subject to an appeal under Part IV.

That subsection 4(3) be amended to read:
4(3) The Commissioner shall hold office for a term of five years and may
be reappointed for a further term or terms of five years, but is removable
at any time for cause by the Lieutenant Governor in Council on the
address of the Assembly.

60.

That subsection 4(4) be amended as follows:
4(4) The Commissioner may appoint one or more officers of his or her
staff to be Assistant Commissioners.

61.

That the following provision be included in the Act:
4a. Before commencing the duties of his or her Office, the Commissioner
shall take an oath, to be administered by the Speaker of the Assembly, that
he or she will faithfully and impartially exercise the functions of his or her
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Office and that subject to this Act, he or she will not disclose any
information received by him or her as Commissioner.
8a(l) Every employee of the Commissioner shall take an oath of secrecy
upon becoming so employed.
(2) A breach of the oath of secrecy is grounds for dismissal.
62.

That section 6 be amended to read:
6(1) The Commissioner shall be paid a salary within the range of salaries
paid to deputy ministers in the Ontario civil service and is entitled to the
privileges of office of a deputy minister.
(2) The salary of the Commissioner, within the salary range referred to in
subseaion (1), shall be determined and reviewed annually by the Board.
"Board" means the Board of Internal Economy referred to in seaion 84 of
the Legislative Assembly Act;
(3) The salary of the Commissioner shall be charged to and paid out of the
Consolidated Revenue Fund.

63.

That Management Board review the provisions in the Act governing the
pension of the Commissioner with a view to establishing pension benefits
for the Commissioner with a view to establishing pension benefits for the
Commissioner that reflect those benefits available to deputy ministers in
the Ontario civil service.

64.

That seaion 7 be amended to read:
7. If the Commissioner dies, resigns or is unable or neglects to perform
the functions of the Office of the Commissioner, the Lieutenant Governor
in Council may appoint a Temporary Commissioner to hold office for a
term of not more than six months who shall, while in office, have the
powers and duties of the Commissioner and shall be paid such a salary or
other remuneration and expenses as the Lieutenant Governor in Council
may fix.

65.

That the following amendments be made to the Aa:
2(1) In this Aa,
"Board" means the Board of Internal Economy referred to in section 84 of
the Legislative Assembly Act;
9(1) Subjea to the approval of the Board, the Commissioner may employ
mediators and any other officers and employees the Commissioner
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considers necessary for the efficient operation of the office and may
determine their salary and remuneration and terms or conditions.
66.

That subsection 8(2) be amended to read:
8(2) The employee benefits applicable from time to time under the Public
Service Act to civil servants who are not within a unit of employees
established for collective bargaining under an Act apply or continue to
apply, as the case may be, to the full-time permanent and probationary
employees of the Commissioner and the Commissioner, or any person
authorized in writing by him or her, may exercise the powers and duties of
a deputy minister under that Act in respect of such benefits.

67.

That subsection 8(3) be amended to read:
8(3) The Public Service Pension Act, 1989 applies to every person
employed by the Commissioner after the 31st day of December, 1989 as
though the Commissioner were a commission designated by the Lieutenant
Governor in Council under subsection 2(1) of Schedule 1 of that Act.

68.

That a new section be included in the Act, based on the current wording of
section 26 of the Audit Act, which would make the grievance provisions of
the Public Service Act applicable to employees of the Commissioner’s
Office.

69.

That the following provisions be included in the Act:
59. The Commissioner may,
(ia)

conduct a review of the access procedures of an institution or a
review of records of personal information in the custody or under
the control of an institution for the purpose of ascertaining whether
an institution is complying with the requirements of this Act.

(iia)

investigate an act or practice of an institution that may breach a
privacy principle of this Act.

59a(l) For the purposes of the performance of the Commissioner’s
function under subsection 59(ia) or subsection 59(iia) of the Act, an
employee of the Commissioner, authorized by the Commissioner
for the purposes of this section may, at any reasonable time of the
day, after notifying the head of the institution of his or her
purpose, enter the premises occupied by the institution and inspect
any records that are kept at those premises and any systems and
procedures that are in place at those premises and that are relevant
to the performance of the function.
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(2)

70.

The head shall provide the authorized person with all reasonable
facilities and assistance for the effective exercise of his or her
function under subsection (1).

That subsection 59(b) be amended as follows:
59. The Commissioner may,
(b)

after hearing the head, order an institution to,
(i)

cease a use, disclosure, retention or collection praaice, and

(ii)

destroy collections of personal information,

that contravene this Act.
71.

That a Task Force be created to examine the practice of computer
matching and its associated privacy concerns, and to report within six
months with recommendations on an appropriate mechanism to control and
monitor computer matching within the Ontario government.

72.

That institutions be required to publish, in advance of any request being
made, and on a periodic basis, a list of all studies and policy documents
that are available to the public.

73.

That the status and role of Information and Privacy Co-ordinators be given
explicit recognition in the Act.

74.

That Management Board ensure that Co-ordinators are senior level officials
wherever possible, and that Co-ordinators have a direct reporting and
working relationship with senior management of institutions.

75.

That Management Board ensure that institutions are made aware of thenobligation under subsection 42(e) of the Act and subsection 20(1) of the
Ombudsman Act to provide information to the Ombudsman upon request.

76.

That Management Board give consideration to designating District Health
Councils, as a group, as one institution for the purposes of the Act, with
one Information and Privacy Co-ordinator representing all District Health
Councils.

77.

That the following subsections be amended as follows:
4(4) The Commissioner shall appoint one or two of his or her employees
to be Assistant Commissioners.
56(1) The Commissioner may in writing delegate a power or duty granted
to or vested in the Commissioner to any person, except the power to

141

delegate under this section, subject to such limitations, restrictions,
conditions and requirements as the Commissioner may set out in the
delegation.
52(1) A head may in writing delegate a power or duty granted or vested
in the head to an employee or employees of the institution subject to such
limitations, restrictions, conditions and requirements as the head may set
out in the delegation,
78,

That subsection 8(1) be amended as follows:
8(1) Subject to the approval of the Lieutenant Governor in Council, the
Commissioner may employ such staff as the Commissioner considers
necessary for the efficient operation of the office and may determine their
salary and remuneration and terms and conditions of employment.

79,

That Management Board examine the relevant provisions of the Act, the
Vital Statistics Act, as well as the proposals of the Ontario Genealogical
Society outlined in this report, with a view to establishing a clear policy
for the release of information held by the Registrar General’s Office to
genealogical researchers.

80.

That section 68 be amended to require the Standing Committee on the
Legislative Assembly to undertake a comprehensive review of the Act
within three years of the date this report is tabled in the Legislature, and,
within one year of beginning that review, to report to the Legislature with
recommendations for amendments to the Act.

81.

That the 11 technical amendments to the Act recommended by the Office
of the Information and Privacy Commissioner, contained in the brief
submitted by the Commissioner’s Office to the Committee, be
implemented.
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Wednesday,
3:30 p.m.

12 December
1.

From the Freedom of Information and Protection
of
Privacy
Branch,
Management
Board
of
Cabinet:
Frank White
Director
Terry Campbell
Policy Advisor

Monday,

4 February

2:00 p.m.

1.

From the Office of the Information and Privacy
Commissioner:
Tom Mitchinson
Executive Director
Dr Ann Cavoukian
Assistant Commissioner
Tom Wright
Assistant Commissioner
John Eichmanis
Manager
Strategic Planning and Policy Development

Tuesday,

5 February

10:00 a.m.

1.

Ken Rubin

2:00 p.m.

2.

From the Ontario Highway Transport
Barry Smith
Chair
Ontario Highway Transport

3:45 p.m.

Wednesday,
10:30 a.m.

3.

The Honourable Mike Farnan,
Solicitor General

6 February
In closed session

Board:

Board

M.P.P.,

2:00 p.m.

1.

From the Environmental Assessment Board:
Gail Morrison
Executive Co-ordinator
Ontario
Hydro
Demand/Supply
Hearings

Plan

Thursday, 7 February
10:30a.m.

1.

From Parents

Empowering Parents

(P.E.P.):

Brenda Ryan
Chair
Ruth Davies
Vice-Chair
2:00

p.m.

2 .

David H. Flaherty
Professor of History and Law
University of Western Ontario

2:30

p.m.

3 .

From the Metropolitan Toronto Police
Force:
Staff Sergeant Ray Desjardins
Freedom of Information Co-ordinator

3:10p.m.

4.

From the Ministry of

the Solicitor General:

Isabella McTavish
Freedom of Information Co-ordinator
From the Ontario Provincial

Police:

Thomas B. O'Grady
Commissioner
Robert Guay
Superintendant

Monday,

25 February

1:15 p.m.

1.

From the Ontario Labour Relations
behalf of five workplace tribunals:

Board

Ontario Labour Relations Board
Pay Equity Hearings Tribunal
Workers' Compensation Board
Workers' Compensation Appeals Tribunal
AND
Ontario Public Service Labour Relations
Tribunal/Grievance Settlement Board

on

Ron Ellis
Chair
Workers' Compensation Appeals
Carole Trethewey
Counsel
Workers' Compensations Appeals

Tribunal

Tribunal

Beth Symes
Chair
Pay Equity Hearings Tribunal
Mary Anne McKellar
Solicitor
Pay Equity Hearings Tribunal
Percy Toop
Board Solicitor
Ontario Labour Relations Board
From the Ontario Genealogical

Society:

Marjorie Simmons
Chairperson
Ministry’’ Liaison Committee
Malcolm Gullen
Member
Ministry Liaison Committee
From the Canadian Manufacturers'
Association:
John Dean
Senior Counsel
Manufacturing and Development
IBM Canada Ltd.
Susan Boughs
Legal Manager
Shell Canada Products Ltd.
Deborah MacCormac
Corporate Counsel
Du Pont Canada Inc.
Ian Howcroft
Staff Member
Canadian Manufacturers'

Association

3:30 p.m.

4.

From the Radio - Television
Association of Canada:

News

Directors

George Clarke
President, RTNDA Canada
and News Director
CFPL Television (London)
Gairy Ennett
Vice-President, Radio,
and News Director
CFPL Radio (London)

RTNDA Canada

John Hinnen
Past President, RTNDA Canada
and Vice-President of News
CHFI Radio (Toronto)

Tuesday,
10:00

26 February

a.m.

1.

From the Canadian Broadcasting Corporation:
Dan Henry
Counsel
Gerry McAuliffe
Reporter
CBC News Service
Bill Kendrick
Producer
CBLT Television

10:30

a.m.

2 .
'

11:15

a.m.

3.

Professor Christopher Armstrong
Department of History
York University
From
the
Ontario
Psychology:

Board

of

Examiners

in

Dr Bruce Quarrington
2:00 p.m.

4.

From the Canadian
Association:

Daily

Newspaper

John E. Foy
President
Murray Thomson
Managing Editor
St Catharines Standard

Publishers

Barry Ries
Senior Reporter
Kitchener-Waterloo Record
Ian Urquhart
Managing Editor
Toronto Star

Wednesday,
10:30

a.m.

27 February
1.

From the Treasury Board Secretariat:
Peter Gillis
Director
Information Management Practices
Administrative Policy Branch

2:00 p.m.

2.

From the Office of
Commissioner:

the

Information

John Grace
Infoirmation Commissioner
From the Office of
Commissioner:

the

Privacy

Bruce Phillips
Assistant Privacy Commissioner
J. Alan Leadbeater
Acting Privacy Commissioner
3:30 p.m.

3.

Blaine Thacker,

M.P.

Philip Rosen
Senior Analyst, Research Branch
Library of Parliament

Wednesday,

17 April
1.

From the
Union:

Ontario

Public

Service

Jim Onyschuk
Education Research Officer

Wednesday, 29 May
1.

From the Ministry of Community and
Social Seirvices:
Peter Gooch
Acting Manager
Children's Services Branch

Employee

Mary Pat Koskie
Counsel
Legal Services Branch
Sandra Thompson
Counsel
Legal Services Branch
Sora Shilman
Policy Analyst
Freedom of Information and
Protection of Privacy Unit

Wednesday,

5 June
1.

From the Stadium Corporation of Ontario Ltd.:
Lisa Novack
Vice-President and
General Counsel

2,

From
the
Association:

Canadian

Political

Professor Peter Russell
University of Toronto
President, Canadian Political
Association

Science

Science

Professor Reg Whitaker
York University

Wednesday,
3:30

p.m.

19 June
1.

From the Office of the Information and Privacy
Commissioner:
Tom Wright
Commissioner
Dr Ann Cavoukian
Assistant Commissioner
Tom Mitchinson
Executive Director

Wednesday,
3:30 p.m.

26 June
1.

From the Office of the Infoirmation and Privacy
Commissioner:
Tom Wright
Commissioner

Dr Ann Cavoukian
Assistant Commissioner
Tom Mitchinson
Executive Director
2.

From Management

Board Secretariat:

Frank White
Director
Freedom of Information and
Privacy Branch

Wednesday,

9 October

3:45 p.m.

1.

Professor Donald Rowat
Carleton University

p.m.

2.

From the City of Toronto

4:30

Greg Levine
Research Solicitor
5:00

p.m.

3.

From Parents

Empowering Parents

(P.E.P.):

Brenda Ryan
Chair

Wednesday,
3:30

p.m.

16 October
1.

From the Canadian Bar Association-Ontario:
Ken Alexander
President
Canadian Bar Association-Ontario
Penny S. Bonner
Chair
Special CBAO Committee on the
Review of the Freedom of Information and
Protection of Privacy Act, 1987
Osier, Hoskin & Harcourt
Colin H.H. McNairn
Member
Special CBAO Committee
Fraser & Beatty
Heather Mitchell
Toronto Lawyer
Christopher Woodbury
Partner
Fraser and Beatty

Janice Rubin
Associate Lawyer
Blake, Cassels and Graydon

Wednesday,
3:30

p.m.

23 October
1.

From the Council
Tribunals:

of

Canadian

Administrative

Jean-Fran<pois Gosselin
Chairman
Margot Priest
Vice-Chair
Andromache Karakatsanis
Director
and Chair, Liquor Licence Board of Ontario
Bruce Budd
Director
and
Vice-chair,
Tribunal
4:00

p.m.

2.

From the Office of

Pay

Equity

Hearings

the Ombudsman:

Roberta Jamieson
Ombudsman
3 .

From the Provincial Federation of Ontario Fire
Fighters:
Andy Kostiuk
Chairman
Safety Committee
Garth Dix
Regional Director

5:00

p.m.

4.

From the Social

- Ward 3

Policy Group:

Vance Latchford
Managing Partner
5:30

p.m.

5.

From the Ontario Cancer Treatment and Research
Foundation:
Dr Eric J. Holowaty
Director, Ontario Cancer Registry
Division of Epidemiology and Statistics
The Ontario Cancer Treatment and Research
Foundation

Dr Aileen Clarke
Vice-President
The Ontario Cancer Treatment and Research
Foundation
Director
Division of Epidemiology and Statistics
Dr R.D.T. Jenkin
Vice-President
The Ontario Cancer Treatment and Research
Foundation
Chief Executive Officer
The OCTRF Toronto-Bayview Regional Cancer
Centre

Wednesday,
3:30 p.m.

30 October
1.

From the Federal Employers Transportation and
Communications Organization:
Roger Rickwood
Director
Health and Safety of Environmental Affairs
for Canada Post Corporation
Co-Chair
Worker's Compensation Board Sub-committee
(FETCO)
Charles Sheehan
General Claims Agent
Canadian Pacific Railway
AND
From the Employers Advocacy Council:
Stephen Cryne
Executive Director

4:00 p.m.

2.

From the Regional Municipality of
Services Board:

Peel

Police

Miles Obradovich
Chair
Inspector Barry Turnbull
Co-ordinator Information
Bureau
Peel Regional Police
5:00 p.m.

3.

From the Management

and

Privacy

Board of Cabinet:

The Honourable Tony
Chair

Silipo,

M.P.P.
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Archivist

of Ontario

Barbara Schlifer Commemorative Clinic
Betcherman,
Bingham,
Bogart,

Lita-Rose

Barry
W.A.,

University of Windsor

Canadian Bar Association

(Ontario)

Canadian Broadcasting Corporation
Canadian Daily Newspaper Publishers'

Association

Canadian Historical Association
Canadian Manufacturers'
Canadian
City of
Clinic

Political

Association

Science Association

Toronto
Steering Committee on Social Assistance

Council

of Canadian Administrative Tribunals

Council

of

the Township of Tiny

County of Hastings
Environmental
Employers'
Flaherty,

Assessment Board

Advocacy Council
David

Grievance Settlement

Board

Hammond,

Lome

Hastings

and Prince Edward Legal

Services

Hastings County Council
Heath,

Ray E.,

Mohawk College

History Department
Hunt,

Glenn D.

Kiedrowski,
Latchford,

of

the University of Guelph

Craig

John
Vance

Office of the Information and Privacy Coimnissioner
Office of

the Worker Advisor

Ombudsman of Ontario
Ontario Association of Fire Chiefs
Ontario Board of Examiners
Ontario Cancer Treatment
Ontario Genealogical

in Psychology

and Research Foundation

Society

Ontario Health Record Association
Ontario Highway Transport
Ontario Labour Relations

Board
Board

Ontario Professional Fire Fighters Association
Ontario Public Service Labour Relations

Tribunal

Ontario Public Service Employees Union
Ontario Telephone Service Commission
Parents Empowering Parents
Pay Equity Hearings Tribunal
Peel

District Health Council

Peel

Police Services

Peladeau,

Board

Pierrot

Professor Christopher Armstrong
Provincial

Federation of Ontario Firefighters

Rabinovitch,
Radio

-

David Jonathan,

Television News Directors Association of

Rinaldo,

Michael G.

Rowat,

Donald C.,

Rubin,

Ken

Sangster,
Sault

Oracle Research Associates

Joan,

Ste.

Carlton University

Trent University

Marie Police Service

Simcoe County Council
Struthers,
Thomsett,

James,

Trent University

Carol

Workers'

Compensation Appeals

Workers'

Compensation Board

Tribunal

Canada

Inc.

Ontario

Standing Committee
on the Legislative Assembly

Review of
the Freedom of Information
and Protection of Privacy Act, 1987
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